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The Virginia Apartment and Management Association thanks the Virginia Housing
Commission for undertaking an evaluation of potential legislative options for addressing
fraudulent requests for accommodation of assistive/emotional support animals in the
context of rental housing and commercial buildings.

Nationwide, property owners and managers have seen a alarming spike in abusive requests
for accommodation from individuals seeking to circumvent pet restrictions, deposits and
fees. Equally troubling is the emergence of disreputable sources, including online services,
providing documentation on demand to support an individual’s false claim of a disability.
Support is universal for the rights of persons with disabilities to make reasonable
accommodation requests so they may have equal opportunity to use and enjoy a property.
However, a lack of clarity in the law governing the verification of a disability and an
individual's need for an emotional support animal has bred abuse, not only imposing an
unfair burden on housing providers, but undermining the intent behind rules designed to
help those truly in need of an assistive or emotional support animal.

The Commission provides the ideal forum for the discussion and vetting of potential
legislative options with all stakeholder groups engaged outside of the crucible of the
General Assembly session. This type of comprehensive and inclusive evaluation is critical
to rectify a situation that is in no one’s best interest while simultaneously avoiding the pitfalls
of unintended consequences and preserving the rights of legitimately disabled individuals
that require the services of an assistive or emotional support animal.

Provided within is a brief summary of issues encountered by commercial property managers
and residential rental housing providers and an overview of applicable federal law governing
the rights of tenants and visitors. Outlined within are proper procedures for responding to
requests for accommodation. Also provided are some of the legislative approaches
employed by other states to inform the Commission’s discussions. Several resource
documents are attached for your review and information.

Please do not hesitate to contact us should you have any questions or if we may be of any
further assistance to the Commission in its deliberation. Contact information is provided
below:

Brian Gordon
Vice President, Government Affairs, Virginia
(0O) 202-296-3390
(C) 703-307-0564
1050 17" Street NW, Suite 300
Washington, D.C. 20036

Bismah Ahmed
Manager, Government Affairs, Virginia
(0O) 202-296-3390
(C) 804-349-2544
1050 17" Street NW, Suite 300
Washington, D.C. 20036
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Pertinent Federal Law

Property owners are required by federal law to make reasonable accommodations for
service animals and assistive/emotional support animals. These requirements are
enumerated within the provisions of three separate laws: The Fair Housing Act, Section
504 of the Federal Rehabilitation Act and the Americans with Disabilities Act (ADA).

The Fair Housing Act (FHA) applies to almost all rental housing. It prohibits
discrimination on the basis of disability and requires a housing provider to grant a
reasonable modification or accommodation if the request is made by a qualified
handicapped person who meets the requirements established for a disability. As it
applies to a person who meets the definition of “handicapped” under the Fair Housing
Act, “a refusal to make reasonable accommodations in rules, policies, practices, or
services, when such accommodations may be necessary to afford such person equal
opportun1ity to use and enjoy a dwelling” constitutes discrimination in the sale or rental of
housing.

Housing that receives federal financial assistance from the Department of Housing and
Urban Development (HUD) is further regulated under Section 504 of the Federal
Rehabilitation Act. This federal law further prohibits discrimination on the basis of a
disability. It too requires housing providers to grant a reasonable modification or
accommodation if the request is made by a %ualified handicapped person and meets
the requirements established for a disability.

Finally, the ADA) prohibits discrimination on the basis of a disability in public
accommodations, which applies to public and common areas accessible to the public in
housing as well as publicly accessible areas of commercial properties. It essentially
requires property owners to allow access to all areas of a facility where the general
public is generally permitted to an individual and their service dog. It is noteworthy that
the ADA only provides protection to “service dogs” as defined within the Act, and not to
other types of assistance animals, emotional support animals.

Highlighted excerpts of each of the pertinent federal laws are attached as Appendices
1-3.

Relevant regulatory documents and memoranda providing federal guidance for
complying with the three laws are also provided as Appendices 4-6. But to better
understand the requirements enumerated in the three federal laws, an overview of
pertinent statutory definitions is provided below.

' Section 804, 42 U.S.C. § 3604

2 Part 8, 24 CFR



Definitions

“Service Animal”: Defined under the ADA as dogs that are individually trained to do
work or perform tasks for people with disabilities. Companion animals and emotional
support animals are excluded from this definition for the purposes of the ADA. A
separate provision includes miniature horses. Service animals are generally animals
that have been trained to perform specific functions for a disabled person. Guide dogs
for the blind, seizure alert animals, animals trained to assist the hearing impaired are
examples.’

“Assistance Animals”: Defined under the Fair Housing Act and Section 504 of the
Federal Rehabilitation Act as an animal that works, provides assistance, or emotional
support that alleviates one or more symptoms or effects of a person’s disability. An
assistance animal does not require training or certification and may include a broad
array of animals. This essentially means unconventional animals such as ponies,
ferrets, or snakes can potentially qualify under this definition.*

“Emotional Support Animals”: A subsection of assistance animals. These animals
provide emotional support to persons with disabilities that require such support. Support
animals provide companionship, relieve loneliness, and sometimes help with
depression, anxiety, and certain phobias, but do not have special training to perform
tasks that assist people with disabilities.

“Companion Animal”: Another term, used interchangeably, to describe emotional
support animals.

“Therapy Animals”: A term used to describe an animal that is used in therapy with the
disabled; however, it is generally not an assistance animal under the Fair Housing Act
or Section 504 of the Federal Rehabilitation Act.

“Handicap” or “Disability”: Defined under the Fair Housing Act as a person that: (1) has
a physical or mental impairment which substantially limits one or more of such person’s
major life activities; (2) has a record of having such an impairment; or (3) is regarded as
having such an impairment, but such term does not include current, illegal use of or
addiction to a controlled substance.

* DOJ Final Rule 75 Fed. Reg. 56236, 28 C.F.R. part 36
* DOI Final Rule 75 Fed. Reg. 56236, 28 C.F.R. part 36



Procedures for Accommodating Requests and Requirements
on Property Owners/Managers

Request for Accommodation

In the context of rental housing, the process for accommodation of an assistance or
service animal is initiated upon the submission of a request by the tenant or a visitor to
the property. Housing providers are not to be held liable for discrimination without a
request being made for accommodation. However, federal law does not provide that
requests must be in writing, complicating the documentation process. Although specific
forms have not been approved by HUD, certain policies have been authorized through
conciliation agreements and housing providers are encouraged to have written policies
for tenants detailing the process for handling of reasonable accommodation requests.
Legal experts in the field also recommend the use of forms to ensure consistency in the
handling of such requests. However, again, the housing provider can only request that
such forms be filled out and may not require the requesting individual to submit their
accommodation request in writing or using a standardized format for the gathering and
documentation of information.”

Verification of Disability

Upon receipt of a request for an assistance animal, the housing provider must first make
a determination of whether further verification of disability is required based on a
“readily apparent” standard®. For example, a person who is visibly blind may not be
asked to provide documentation of their disability or their disability-based need for a
guide dog. For accommodation requests that involve emotional support animals, it is
unlikely that either the disability or the need of the tenant requesting accommodation will
be obvious.

In following up on a request for accommodation, a housing provider cannot ask for what
disability the tenant is requesting accommodation, but may instead ask for verification of
a disability requiring an assistance or emotional support animal. Verification may be
sought to confirm that the requesting individual meets the definition of a disability
(possessing a physical or mental impairment that substantially limits one or more major
life activities), describes the needed accommodation, and shows the relationship
between the person’s disability and the need for the requested accommodation. This
verification may come from a physician, psychiatrist, social worker, or other mental
health professional’. However, they cannot ask to provide access to medical records,
medical providers, or for detailed information or documentation of physical or mental
impairments. While housing providers require applicants or residents to submit a pet
deposit, they may not require them to pay any sort of deposit or fee for an assistance
animal. It is noteworthy that no bona fide relationship is required between the

24 CFR § 100.204
® Section 804, 42 U.S. Code § 3604



requesting individual and the party verifying disability. However, a housing provider may
not deny a reasonable accommodation request because he or she is uncertain whether
or not the person seeking accommodation has a disability or disability-related need for
an assistance animal.

A housing provider also may not discuss a tenant’s disability or accommodation with
other residents or visitors to the property. This may arise where other tenants inquire as
to why one tenant is allowed to have an animal on the property in spite of policies to the
contrary. A housing provider is instead advised to develop a uniform response in order
to avoid disparate treatment, citing that the housing provider may not discuss the
specifics of any other resident’s tenancy but that the housing provider is obligated to
comply with the provisions of the Fair Housing Act and to make reasonable
accommodations as required.

The criteria for evaluating the validity of an accommodation request, is twofold: (1) Does
the person making the request have a disability; and (2) Does the person making the
request have a disability-related need for an assistance animal and does the animal for
which accommodation is requested work to provide assistance, perform tasks or
services for the benefit of the person, or provide emotional support that alleviates one or
more of the identified symptoms or effects of a person’s existing disability? Requests for
accommodation of multiple animals must consider whether the resident has a separate
and distinct disability-related need for each animal.

If criteria are met, then the request must legally be granted. Once a tenant is qualified, a
housing provider may not charge pet fees, pet rent, pet deposits or other fees related to
the assistance animal. They also may not restrict assistance animals on the basis of
size, weight, breed, or other criteria (except as restricted by state or local law).
Assistance animals are able to accompany the tenant anywhere within the community,
unless otherwise stated for specific areas, such as the hot tub or swimming pool.
Tenants are subject to the same eviction process and fines when animals violate rules,
cause damage, or cause a nuisance.

Requests for accommodation may only be denied under the following conditions:

e Determination that a specific animal poses a threat to the safety or health of
others that cannot be reduced or eliminated by other accommodations (for
instance, a housing provider may deny a request for a service alligator based on
a reasonable assumption that the animal presents a safety concern to others on
the property)

¢ The specific animal for which accommodation is requested has a documented
history of validated reports of nuisance, property damage, or physical damage of
other persons or animals, and there is not a way to reduce or eliminate the
potential for future occurrences

e The animal would cause substantial physical damage to the property of others
that cannot be reduced or eliminated by another reasonable accommodation (for
example, a housing provider would be within their rights to deny a request for



accommodation of a service elephant based on reasonable concerns for
potential damage to the property)

e The accommodation would impose undue financial or administrative burden or
fundamentally alter that nature of the housing provider's services

e The animal for which accommodation is requested violates local ordinances or
laws

Under the Fair Housing Act, evidence about an animal’s specific conduct cannot be
made based on fear or speculation about the types of harm or damage an animal may
cause or evidence about harm that other similar animals have caused. Instead, an
individualized assessment is required, which relies on objective evidence about the
specific animal’'s conduct.



Fraudulent Accommodation Requests

Nationwide, housing providers and commercial property managers have cited a notable
increase in the prevalence of accommodation requests submitted by individuals seeking
to skirt no-pet policies or to avoid paying pet rent, deposits and fees. At the root of the
issue is the lack of requirements within the three federal laws stipulating the need for a
bona fide relationship between the individual requesting accommodation and the party
verifying the existence of a disability and need for disability-related need for an assistive
animal. The absence of such regulations has bred the development and growth of a
new form of online enterprise, existing for the sole purpose of providing documentation
of disability in order to substantiate requests for accommodation under federal law.
Property owners and managers have noted a significant spike in accommodation
requests utilizing the services of these online platforms, seeking to take advantage of
lax federal regulations and fraudulently gain access to pet-restricted properties or avoid
the payment of associated fees.

As detailed above, an individual certifying an individual’'s need for an emotional support
animal is not required to have an actual treatment relationship with the requesting
individual. In some cases, documentation supplied to property owners is in the form of a
letter purchased online for a fee. This documentation is easily attainable online from
websites like the Dogtor.com or Certapet.com, where little to no contact with a mental
health professional is required. Instead, these services advertise verification with only a
brief consultation, sometimes taking the form of a short, online-survey, with a money
back guarantee if the individual is not declared to have a disability or disability-related
need for an assistive animal.

These verifiers also advertise that they are able to sign any additional housing
documentation on behalf of a patient, which can include HUD housing verification.
There have been instances where a verifier fraudulently implies that they have treated a
patient in person to assess their disability. Many documentation letters provided by
these online health care professionals go further, threatening legal action if
accommodation is denied.



Examples of Online Providers of Disability Verification

Compassion Plan Care Plan Travel Plan
J No Expiration ESA Housing Letzer! J 1 Year ESA Housing Letter ONLY J 1 Year ESA Travel Letter DNLY
J Also Includes the Traval Letter! J MUST Be Re-Evaluated Every 12 4 MUST Be Re-Evaluated Every 12
J Members Do NOT Need To Redo the Months Manths

Entire Approval Process! 4 MUST Pay Fuil Price Every 12 Months J BMUST Pay Full Price Every 12 Months
J Discounted Annual Fee o Update J Does NOT Include ESA Travei Letter v Does NOT Include ESA Housing Letter

Lerzer

J MOST POPULAR PLAN!

$199 $159 $149

Online verifiers provide a range of options. Some even offer the ability to purchase vests, badges or
other identification of animals as service animals.

Emotional Support Animal Doctors  1-888=(20-2968

and Mental Health Professionals  n v Cn g

Are you struggling to find a place Stress  Depression

to live due to no pet policies? Anxiety Insomnia . NO
And More... Afﬂfn

Do you feel that having a pet in your residence G
will help alleviate your chronic stress, anxiety,
and/ or depression?

n 7
According to the Fair Housing Amendment Act, landlords/property managers are required to allow emotional support animals in housing
even if they normally do not allow pets, provided that a neaith care professional states in a letter that the tenant needs an emotional

support animal as part of his or her treatment.
Watch Our Short Video

LEARN ABOUT OUR SERVICES

/" #1 Emotional Support Animal Approval Service in the USA!

/" Affordable Evaluation Fee! 100% Refund If Not Approved!

" Get Approved Instantly!

" LEARN HOW IT WORKS

Online advertising targets individuals seeking to circumvent no pet policies or to avoid pet rent, fees or
deposits.
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Some of the Qualifying Conditions Include:

v’ Anxiety

v Stress

v Insomnia
v Depression

e m A WO |

Is an Emotional Support Animal Right For You?

Conditions which may qualify for an Emotional Support Animal Letter:

° Anxiety ° Generalized Anxiety Disorder ° Personality Disorders
° Depression ° Panic Disorder ° Stress

° Fear/Phobias ° Seperation Anxiety ° Fear/Phobias
° Post-Traumatic Stress Disorder ° Mood Disorders ° Social Anxiety Disorder

4 Do you worry about a number of events or activities (such as work, family life. or a school performance)? *
Tes

Mz

if you answered yes to the above question, please describe the narure of this worry:

5. Is it difficult to control the worry? *

Verification is often done via brief online questionnaires, which can contain leading questions and a listing
off the symptoms and conditions which qualify for disability accommodation.
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Legislative and Regulatory Approaches Employed by States

Organizations including the National Apartment Association, National Multifamily
Housing Council, and The Humane Society of the U.S. have joined in calling on the U.S.
Department of Housing and Urban Development (HUD) to revise its regulations
regarding emotional support animals or take other steps to mitigate potential abuse and
ensure that the benefit of a reasonable accommodation applies to only those who
legitimately need it. The group has voiced openness to differing approaches for how to
address this weakness in the regulations, but has specifically called for a stronger
requirement for a bona fide treatment relationship between the “mental health
professional” providing the documentation of need for the emotional support animal and
the individual seeking the reasonable accommodation. To date, however, HUD has
resisted calls for action and problems persist.

On the state level, there have been some insightful developments. In the face of
continuing unresponsiveness from the federal government, state legislatures and
regulatory agencies have begun to seek out options for addressing fraudulent requests
for accommodation. These approaches are detailed below and attached to this
document as Appendices 7-10.

Criminalization of Fraudulent Claims of Disability (Colorado/Florida)

In 2014, the Colorado General Assembly adopted changes to its state code, prohibiting
and criminalizing fraudulent claims of disability. Colorado State Code 18-13-107 states
that “a person shall not falsely impersonate an individual with a disability” as that term is
defined within state code. Violations of this law are deemed a class 3 misdemeanor.
Lacking from the bill, however, is an identified means of determining false
representation of a disability.

Florida has recently adopted a law similar to that of Colorado, making such false
representation of a service animal punishable by up to 60 days in jail and a $500 fine.
Chapter 413 of the Florida Statutes stipulates that “a person who knowingly and willfully
misrepresents herself or himself, through conduct or verbal or written notice, as using a
service animal and being qualified to use a service animal or as a trainer of a service
animal commits a misdemeanor of the second degree.” Punishment may include a
prison term not to exceed 60 days and a $500 fine in addition to 30 hours of mandatory
community service for an organization that services individuals with disabilities, or
another entity at the discretion of the court.

Such measures are extremely difficult to enforce, particularly given the prevalence of
entities serving to provide verification of disability to individuals flouting property rules
and policies. However, the existence of such laws may allow housing providers to cite
such laws and penalties on forms used to document requests for accommodation, thus
potentially discouraging such fraudulent requests.
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Restricting Qualifications to Verify Disability/ Reducing the Influence of
“Verification Mills” (Utah/California)

The regional office of the federal Department of Housing and Urban Development
(HUD) in Utah has issued conciliation agreements restricting who may sign the disability
verification forms or provide a medical professional’'s note. The agreement concludes
that where the need for an emotional support animal is based on an issue of mental
health and mental disability, the standard should be set higher. The HUD approved
forms state that the verification is to be signed by a “medical provider, health or social
service professional.”

Similarly, the Fair Employment and Housing Council in California has proposed new
housing regulations regarding assistive animals. Under the proposed approach, the
State would be able to limit verifiers to a group of approved physicians, giving housing
providers more confidence that their tenants are getting appropriately diagnosed. The
Fair Employment & Housing Council would specify certain trusted verifiers within the
state from which individuals can get relevant documentation to assess their disabilities
and disability-related need for a service animal. Not provided for within the proposed
regulations, but likewise worthy of consideration is the formation of a list of known
fraudulent verifiers as a resource for housing providers, particularly those affiliated with
online verification websites, would also simplify the process of determining individuals
who have not been appropriately verified.

The Virginia Apartment and Management Association encourages the Virginia Housing
Commission’s consideration of all of the above approaches. We are, however, very
much open to other potential means of addressing the issue of fraudulent requests for
accommodation that may come out of the Commission’s study process.
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Appendix 1
Relevant Excerpts from the Federal Fair Housing Act

Sec. 800. [42 U.S.C. 3601 note] Short Title
This title may be cited as the "Fair Housing Act".

Sec. 801. [42 U.S.C. 3601] Declaration of Policy
It is the policy of the United States to provide, within constitutional limitations, for fair
housing throughout the United States.

Sec. 802. [42 U.S.C. 3602] Definitions As used in this subchapter--
(a) "Secretary" means the Secretary of Housing and Urban Development.
(b) "Dwelling" means any building, structure, or portion thereof which is occupied
as, or designed or intended for occupancy as, a residence by one or more
families, and any vacant land which is offered for sale or lease for the
construction or location thereon of any such building, structure, or portion thereof.
(c) "Family" includes a single individual.
(d) "Person" includes one or more individuals, corporations, partnerships,
associations, labor organizations, legal representatives, mutual companies, joint-
stock companies, trusts, unincorporated organizations, trustees, trustees in
cases under title 11 [of the United States Code], receivers, and fiduciaries.
(e) "To rent" includes to lease, to sublease, to let and otherwise to grant for a
consideration the right to occupy premises not owned by the occupant.
(f) "Discriminatory housing practice” means an act that is unlawful under section
804, 805, 806, or 818 of this title.
(g) "State" means any of the several States, the District of Columbia, the
Commonwealth of Puerto Rico, or any of the territories and possessions of the
United States.
(h) "Handicap" means, with respect to a person--
(1) a physical or mental impairment which substantially limits one or more
of such person's major life activities,
(2) a record of having such an impairment, or
(3) being regarded as having such an impairment, but such term does not
include current, illegal use of or addiction to a controlled substance (as
defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)).

(i) "Aggrieved person” includes any person who--
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(1) claims to have been injured by a discriminatory housing practice; or
(2) believes that such person will be injured by a discriminatory housing
practice that is about to occur.

() "Complainant" means the person (including the Secretary) who files a
complaint under section 810.
(k) "Familial status" means one or more individuals (who have not attained the
age of 18 years) being domiciled with--
(1) a parent or another person having legal custody of such individual or
individuals; or
(2) the designee of such parent or other person having such custody, with
the written permission of such parent or other person.

The protections afforded against discrimination on the basis of familial status
shall apply to any person who is pregnant or is in the process of securing legal
custody of any individual who has not attained the age of 18 years.
() "Conciliation" means the attempted resolution of issues raised by a complaint,
or by the investigation of such complaint, through informal negotiations involving
the aggrieved person, the respondent, and the Secretary.
(m) "Conciliation agreement" means a written agreement setting forth the
resolution of the issues in conciliation.
(n) "Respondent" means--
(1) the person or other entity accused in a complaint of an unfair housing
practice; and
(2) any other person or entity identified in the course of investigation and
notified as required with respect to respondents so identified under section
810(a).

(o) "Prevailing party" has the same meaning as such term has in section 722 of
the Revised Statutes of the United States (42 U.S.C. 1988).

[42 U.S.C. 3602 note] Neither the term "individual with handicaps"” nor the term

"handicap" shall apply to an individual solely because that individual is a transvestite.

Sec. 804. [42 U.S.C. 3604] Discrimination in sale or rental of housing and other
prohibited practices As made applicable by section 803 of this title and except as

exempted by sections 803(b) and 807 of this title, it shall be unlawful--

(a) To refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate
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for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any
person because of race, color, religion, sex, familial status, or national origin.

(b) To discriminate against any person in the terms, conditions, or privileges of
sale or rental of a dwelling, or in the provision of services or facilities in
connection therewith, because of race, color, religion, sex, familial status, or
national origin.
(c) To make, print, or publish, or cause to be made, printed, or published any
notice, statement, or advertisement, with respect to the sale or rental of a
dwelling that indicates any preference, limitation, or discrimination based on race,
color, religion, sex, handicap, familial status, or national origin, or an intention to
make any such preference, limitation, or discrimination.
(d) To represent to any person because of race, color, religion, sex, handicap,
familial status, or national origin that any dwelling is not available for inspection,
sale, or rental when such dwelling is in fact so available.
(e) For profit, to induce or attempt to induce any person to sell or rent any
dwelling by representations regarding the entry or prospective entry into the
neighborhood of a person or persons of a particular race, color, religion, sex,
handicap, familial status, or national origin.
()
(1) To discriminate in the sale or rental, or to otherwise make unavailable
or deny, a dwelling to any buyer or renter because of a handicap of--

(A) that buyer or renter,

(B) a person residing in or intending to reside in that dwelling after it

is so sold, rented, or made available; or

(C) any person associated with that buyer or renter.

(2) To discriminate against any person in the terms, conditions, or
privileges of sale or rental of a dwelling, or in the provision of services or
facilities in connection with such dwelling, because of a handicap of--

(A) that person; or

(B) a person residing in or intending to reside in that dwelling after it

is so sold, rented, or made available; or

(C) any person associated with that person.

(3) For purposes of this subsection, discrimination includes--
(A) a refusal to permit, at the expense of the handicapped person,
reasonable modifications of existing premises occupied or to be
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occupied by such person if such modifications may be necessary to
afford such person full enjoyment of the premises, except that, in
the case of a rental, the landlord may where it is reasonable to do
so condition permission for a modification on the renter agreeing to
restore the interior of the premises to the condition that existed
before the modification, reasonable wear and tear excepted.
(B) a refusal to make reasonable accommodations in rules,
policies, practices, or services, when such accommodations may
be necessary to afford such person equal opportunity to use and
enjoy a dwelling; or
(C) in connection with the design and construction of covered
multifamily dwellings for first occupancy after the date that is 30
months after the date of enactment of the Fair Housing
Amendments Act of 1988, a failure to design and construct those
dwelling in such a manner that--
(i) the public use and common use portions of such
dwellings are readily accessible to and usable by
handicapped persons;
(iiy alt the doors designed to allow passage into and within all
premises within such dwellings are sufficiently wide to allow
passage by handicapped persons in wheelchairs; and
(iii) all premises within such dwellings contain the following
features of adaptive design:
(I) an accessible route into and through the dwelling;
(I1) light switches, electrical outlets, thermostats, and
other environmental controls in accessible locations;
(111 reinforcements in bathroom walls to allow later
installation of grab bars; and
(IV) usable kitchens and bathrooms such that an
individual in a wheelchair can maneuver about the
space.

(4) Compliance with the appropriate requirements of the American
National Standard for buildings and facilities providing accessibility and
usability for physically handicapped people (commonly cited as "ANSI
A117.1") suffices to satisfy the requirements of paragraph (3)(C)(iii).

()

17



(6)

(A) If a State or unit of general local government has incorporated
into its laws the requirements set forth in paragraph (3)(C),
compliance with such laws shall be deemed to satisfy the
requirements of that paragraph.

(B) A State or unit of general local government may review and
approve newly constructed covered multifamily dwellings for the
purpose of making determinations as to whether the design and
construction requirements of paragraph (3)(C) are met.

(C) The Secretary shall encourage, but may not require, States and
units of local government to include in their existing procedures for
the review and approval of newly constructed covered multifamily
dwellings, determinations as to whether the design and
construction of such dwellings are consistent with paragraph (3)(C),
and shall provide technical assistance to States and units of local
government and other persons to implement the requirements of
paragraph (3)(C).

(D) Nothing in this title shall be construed to require the Secretary
to review or approve the plans, designs or construction of all
covered multifamily dwellings, to determine whether the design and
construction of such dwellings are consistent with the requirements
of paragraph 3(C).

(A) Nothing in paragraph (5) shall be construed to affect the
authority and responsibility of the Secretary or a State or local
public agency certified pursuant to section 810(f)(3) of this Act to
receive and process complaints or otherwise engage in
enforcement activities under this title.

(B) Determinations by a State or a unit of general local government
under paragraphs (5)(A) and (B) shall not be conclusive in
enforcement proceedings under this title.

(7) As used in this subsection, the term "covered multifamily dwellings"
means--

(A) buildings consisting of 4 or more units if such buildings have
one or more elevators; and

(B) ground floor units in other buildings consisting of 4 or more
units.

18



(8) Nothing in this title shall be construed to invalidate or limit any law of a
State or political subdivision of a State, or other jurisdiction in which this
title shall be effective, that requires dwellings to be designed and
constructed in a manner that affords handicapped persons greater access
than is required by this title.

(9) Nothing in this subsection requires that a dwelling be made available to
an individual whose tenancy would constitute a direct threat to the health
or safety of other individuals or whose tenancy would result in substantial
physical damage to the property of others.

Sec. 816. [42 U.S.C. 3615] Effect on State laws

Nothing in this subchapter shall be constructed to invalidate or limit any law of a State or
political subdivision of a State, or of any other jurisdiction in which this subchapter shall
be effective, that grants, guarantees, or protects the same rights as are granted by this
subchapter; but any law of a State, a political subdivision, or other such jurisdiction that
purports to require or permit any action that would be a discriminatory housing practice
under this subchapter shall to that extent be invalid.
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Appendix 2
Relevant Excerpts from the Rehabilitation Act

Section 504, Rehabilitation Act of 1973
(29 U.S.C. §701)

Section 794. Nondiscrimination under Federal grants and programs;
promulgation of rules and regulations

(a) Promulgation of rules and regulations

No otherwise qualified individual with a disability in the United States, as defined in
section 705 (20) of this title, shall, solely by reason of his or her disability, be excluded
from the participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance or under any
program or activity conducted by any Executive agency or by the United States Postal
Service. The head of each such agency shall promulgate such regulations as may be
necessary to carry out the amendments to this section made by the Rehabilitation,
Comprehensive Services, and Development Disabilities Act of 1978. Copies of any
proposed regulations shall be submitted to appropriate authorizing committees of the
Congress, and such regulation may take effect no earlier than the thirtieth day after the
date of which such regulation is so submitted to such committees.

(b) "Program or activity"” defined

For the purposes of this section, the term "program or activity" means all of the
operations of --

(1)(A) a department, agency, special purpose district, or other instrumentality of a State
or of a local government; or

(B) the entity of such State or local government that distributes such assistance and
each such department or agency (and each other State or local government entity) to
which the assistance is extended, in the case of assistance to a State or local
government;

(2)(A) a college, university, or other postsecondary institution, or a public system of
higher education; or

(B) a local educational agency (as defined in section 8801 of Title 20), system of
vocational education, or other school system;

(3)(A) an entire corporation, partnership, or other private organization, or an entire sole
proprietorship --

(i) if assistance is extended to such corporation, partnership, private organlzatlon or
sole proprietorship as a whole; or

(i) which is principally engaged in the business of providing educatlon, health care,
housing, social services, or parks and recreation; or

(B) the entire plant or other comparable, geographically separate facility to which
Federal financial assistance is extended, in the case of any other corporation,
partnership, private organization, or sole proprietorship; or
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(4) any other entity which is established by two or more of the entities described in
paragraph (1), (2) or (3); any part of which is extended Federal financial assistance.

(c) Significant structural alterations by small providers

Small providers are not required by subsection (a) to make significant structural
alterations to their existing facilities for the purpose of assuring program accessibility, if
alternative means of providing the services is available. The terms used in this
subsection shall be construed with reference to the regulations existing on March 22,
1988.

(d) Standards used in determining violation of section

The standards used to determine whether this section has been violated in a complaint
alleging employment discrimination under this section shall be the standards applied
under title | of the Americans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq.) and
the provisions of sections 501 through 504, and 510, of the Americans with Disabilities
Act of 1990 (42 U.S.C. 12201-12204 and 12210), as such sections related to
employment.

Section 794a. Remedies and attorney fees

(a)(1) The remedies, procedures, and rights set forth in section 717 of the Civil Rights
Act of 1964 (42 U.S.C. 2000e-16), including the application of sections 706(f) through
706 (k) [42 U.S.C. 2000e-5(f) through k)] shall be available, with respect to any
complaint under section 791 of this title, to any employee or applicant for employment
aggrieved by the final disposition of such complaint, or by the failure to take final action
on such complaint. In fashioning an equitable or affirmative action remedy under such
section, a court may take into account the reasonableness of the cost of any necessary
work place accommodation, and the availability of alternative therefor or other
appropriate relief in order to achieve an equitable and appropriate remedy.

(2) The remedies, procedures, and rights set forth in title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d et seq)shall be available to any person aggrieved by any act or
failure to act by any recipient of Federal assistance or Federal provider of such assistant
under section 794 of this title.

(b) In any action or proceeding to enforce or charge a violation of a provision of this
subchapter, the court, in its discretion, may allow the prevailing party, other than the
United States, a reasonable attorney's fee as part of the costs.
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Appendix 3
Relevant Excerpts from the Americans with Disabilities Act

TITLE 42 - THE PUBLIC HEALTH AND WELFARE
CHAPTER 126 - EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES

Sec. 12101. Findings and purpose
(a) Findings

The Congress finds that

(1) physical or mental disabilities in no way diminish a person's right to fully participate
in all aspects of society, yet many people with physical or mental disabilities have been
precluded from doing so because of discrimination; others who have a record of a
disability or are regarded as having a disability also have been subjected to
discrimination;

(2) historically, society has tended to isolate and segregate individuals with disabilities,
and, despite some improvements, such forms of discrimination against individuals with
disabilities continue to be a serious and pervasive social problem;

(3) discrimination against individuals with disabilities persists in such critical areas as
employment, housing, public accommodations, education, transportation,
communication, recreation, institutionalization, health services, voting, and access to
public services;

(4) unlike individuals who have experienced discrimination on the basis of race, color,
sex, national origin, religion, or age, individuals who have experienced discrimination on
the basis of disability have often had no legal recourse to redress such discrimination;
(5) individuals with disabilities continually encounter various forms of discrimination,
including outright intentional exclusion, the discriminatory effects of architectural,
transportation, and communication barriers, overprotective rules and policies, failure to
make modifications to existing facilities and practices, exclusionary qualification
standards and criteria, segregation, and relegation to lesser services, programs,
activities, benefits, jobs, or other opportunities;

(6) census data, national polls, and other studies have documented that people with
disabilities, as a group, occupy an inferior status in our society, and are severely
disadvantaged socially, vocationally, economically, and educationally;

(7) the Nation's proper goals regarding individuals with disabilities are to assure equality
of opportunity, full participation, independent living, and economic self-sufficiency for
such individuals; and

(8) the continuing existence of unfair and unnecessary discrimination and prejudice
denies people with disabilities the opportunity to compete on an equal basis and to
pursue those opportunities for which our free society is justifiably famous, and costs the
United States billions of dollars in unnecessary expenses resuiting from dependency
and nonproductivity.

(b) Purpose
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It is the purpose of this chapter

(1) to provide a clear and comprehensive national mandate for the elimination of
discrimination against individuals with disabilities;

(2) to provide clear, strong, consistent, enforceable standards addressing discrimination
against individuals with disabilities;

(3) to ensure that the Federal Government plays a central role in enforcing the
standards established in this chapter on behalf of individuals with disabilities; and

(4) to invoke the sweep of congressional authority, including the power to enforce the
fourteenth amendment and to regulate commerce, in order to address the major areas
of discrimination faced day-to-day by people with disabilities.

Sec. 12101 note: Findings and Purposes of ADA Amendments Act of 2008, Pub. L.
110-325, § 2, Sept. 25, 2008, 122 Stat. 3553, provided that:

(a) Findings

Congress finds that-

(1) in enacting the Americans with Disabilities Act of 1990 (ADA), Congress intended
that the Act "provide a clear and comprehensive national mandate for the elimination of
discrimination against individuals with disabilities" and provide broad coverage;

(2) in enacting the ADA, Congress recognized that physical and mental disabilities in no
way diminish a person's right to fully participate in all aspects of society, but that people
with physical or mental disabilities are frequently precluded from doing so because of
prejudice, antiquated attitudes, or the failure to remove societal and institutional
barriers;

(3) while Congress expected that the definition of disability under the ADA would be
interpreted consistently with how courts had applied the definition of a handicapped
individual under the Rehabilitation Act of 1973, that expectation has not been fulfilled;
(4) the holdings of the Supreme Court in Sutton v. United Air Lines, Inc., 527 U.S. 471
(1999) and its companion cases have narrowed the broad scope of protection intended
to be afforded by the ADA, thus eliminating protection for many individuals whom
Congress intended to protect;

(5) the holding of the Supreme Court in Toyota Motor Manufacturing, Kentucky, Inc. v.
Williams, 534 U.S. 184 (2002) further narrowed the broad scope of protection intended
to be afforded by the ADA,;

(6) as a result of these Supreme Court cases, lower courts have incorrectly found in
individual cases that people with a range of substantially limiting impairments are not
people with disabilities;

(7) in particular, the Supreme Court, in the case of Toyota Motor Manufacturing,
Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), interpreted the term "substantially
limits" to require a greater degree of limitation than was intended by Congress; and

(8) Congress finds that the current Equal Employment Opportunity Commission ADA
regulations defining the term "substantially limits" as "significantly restricted" are
inconsistent with congressional intent, by expressing too high a standard.

(b) Purposes
The purposes of this Act are-
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(1) to carry out the ADA's objectives of providing "a clear and comprehensive national
mandate for the elimination of discrimination" and "clear, strong, consistent, enforceable
standards addressing discrimination” by reinstating a broad scope of protection to be
available under the ADA;

(2) to reject the requirement enunciated by the Supreme Court in Sutton v. United Air
Lines, Inc., 527 U.S. 471 (1999) and its companion cases that whether an impairment
substantially limits a major life activity is to be determined with reference to the
ameliorative effects of mitigating measures;

(3) to reject the Supreme Court's reasoning in Sutton v. United Air Lines, Inc., 527 U.S.
471 (1999) with regard to coverage under the third prong of the definition of disability
and to reinstate the reasoning of the Supreme Court in School Board of Nassau County
v. Arline, 480 U.S. 273 (1987) which set forth a broad view of the third prong of the
definition of handicap under the Rehabilitation Act of 1973;

(4) to reject the standards enunciated by the Supreme Court in Toyota Motor
Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), that the terms
"substantially" and "major" in the definition of disability under the ADA "need to be
interpreted strictly to create a demanding standard for qualifying as disabled,” and that
to be substantially limited in performing a major life activity under the ADA "an individual
must have an impairment that prevents or severely restricts the individual from doing
activities that are of central importance to most people's daily lives";

(5) to convey congressional intent that the standard created by the Supreme Court in
the case of Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 634 U.S. 184
(2002) for "substantially limits", and applied by lower courts in numerous decisions, has
created an inappropriately high level of limitation necessary to obtain coverage under
the ADA, to convey that it is the intent of Congress that the primary object of attention in
cases brought under the ADA should be whether entities covered under the ADA have
complied with their obligations, and to convey that the question of whether an
individual's impairment is a disability under the ADA should not demand extensive
analysis; and

(6) to express Congress' expectation that the Equal Employment Opportunity
Commission will revise that portion of its current regulations that defines the term
"substantially limits" as "significantly restricted" to be consistent with this Act, including
the amendments made by this Act.

Sec. 12102. Definition of disability
As used in this chapter:

(1) Disability

The term "disability" means, with respect to an individual

(A) a physical or mental impairment that substantially limits one or more major life
activities of such individual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment (as described in paragraph (3)).

(2) Major Life Activities
(A) In general
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For purposes of paragraph (1), major life activities include, but are not limited to, caring
for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking,
standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking,
communicating, and working.

(B) Major bodily functions

For purposes of paragraph (1), a major life activity also includes the operation of a
major bodily function, including but not limited to, functions of the immune system,
normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory,
circulatory, endocrine, and reproductive functions.

(3) Regarded as having such an impairment

For purposes of paragraph (1)(C):

(A) An individual meets the requirement of "being regarded as having such an
impairment” if the individual establishes that he or she has been subjected to an action
prohibited under this chapter because of an actual or perceived physical or mental
impairment whether or not the impairment limits or is perceived to limit a major life
activity.

(B) Paragraph (1)(C) shall not apply to impairments that are transitory and minor. A
transitory impairment is an impairment with an actual or expected duration of 6 months
or less.

(4) Rules of construction regarding the definition of disability

The definition of "disability" in paragraph (1) shall be construed in accordance with the
following:

(A) The definition of disability in this chapter shall be construed in favor of broad
coverage of individuals under this chapter, to the maximum extent permitted by the
terms of this chapter.

(B) The term "substantially limits" shall be interpreted consistently with the findings and
purposes of the ADA Amendments Act of 2008.

(C) An impairment that substantially limits one major life activity need not limit other
major life activities in order to be considered a disability.

(D) An impairment that is episodic or in remission is a disability if it would substantially
limit a major life activity when active.

(E)

(1) The determination of whether an impairment substantially limits a major life activity
shall be made without regard to the ameliorative effects of mitigating measures such as
(I) medication, medical supplies, equipment, or appliances, low-vision devices (which do
not include ordinary eyeglasses or contact lenses), prosthetics including limbs and
devices, hearing aids and cochlear implants or other implantable hearing devices,
mobility devices, or oxygen therapy equipment and supplies;

(I1) use of assistive technology;

(1) reasonable accommodations or auxiliary aids or services; or

(IV) learned behavioral or adaptive neurological modifications.
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(i) The ameliorative effects of the mitigating measures of ordinary eyeglasses or contact
lenses shall be considered in determining whether an impairment substantially limits a
maijor life activity.

(iii) As used in this subparagraph

() the term "ordinary eyeglasses or contact lenses" means lenses that are intended to
fully correct visual acuity or eliminate refractive error; and

(1) the term "low-vision devices" means devices that magnify, enhance, or otherwise
augment a visual image.

SUBCHAPTER Iil - PUBLIC ACCOMMODATIONS AND SERVICES OPERATED BY
PRIVATE ENTITIES

Sec. 12181. Definitions
As used in this subchapter:

(1) Commerce

The term "commerce" means travel, trade, traffic, commerce, transportation, or
communications

(A) among the several States;

(B) between any foreign country or any territory or possession and any State; or
(C) between points in the same State but through another State or foreign country.

(2) Commercial facilities

The term "commercial facilities" means facilities

(A) that are intended for nonresidential use; and

(B) whose operations will affect commerce.

Such term shall not include railroad locomotives, railroad freight cars, railroad
cabooses, railroad cars described in section 12162 of this title or covered under this
subchapter, railroad rights-of-way, or facilities that are covered or expressly exempted
from coverage under the Fair Housing Act of 1968 (42 U.S.C. 3601 et seq.).

(3) Demand responsive system
The term "demand responsive system" means any system of providing transportation of
individuals by a vehicle, other than a system which is a fixed route system.

(4) Fixed route system

The term "fixed route system" means a system of providing transportation of individuals
(other than by aircraft) on which a vehicle is operated along a prescribed route
according to a fixed schedule.

(5) Over-the-road bus
The term "over-the-road bus" means a bus characterized by an elevated passenger
deck located over a baggage compartment.

(6) Private entity
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The term "private entity" means any entity other than a public entity (as defined in
section 12131(1) of this title).

(7) Public accommodation

The following private entities are considered public accommodations for purposes of
this subchapter, if the operations of such entities affect commerce

(A) an inn, hotel, motel, or other place of lodging, except for an establishment located
within a building that contains not more than five rooms for rent or hire and that is
actually occupied by the proprietor of such establishment as the residence of such
proprietor;

(B) a restaurant, bar, or other establishment serving food or drink;

(C) a motion picture house, theater, concert hall, stadium, or other place of exhibition
entertainment;

(D) an auditorium, convention center, lecture hall, or other place of public gathering;
(E) a bakery, grocery store, clothing store, hardware store, shopping center, or other
sales or rental establishment;

(F) a laundromat, dry-cleaner, bank, barber shop, beauty shop, travel service, shoe
repair service, funeral parlor, gas station, office of an accountant or lawyer, pharmacy,
insurance office, professional office of a health care provider, hospital, or other service
establishment;

(G) a terminal, depot, or other station used for specified public transportation;

(H) a museum, library, gallery, or other place of public display or collection;

(I) a park, zoo, amusement park, or other place of recreation;

(J) a nursery, elementary, secondary, undergraduate, or postgraduate private school, or
other place of education;

(K) a day care center, senior citizen center, homeless shelter, food bank, adoption
agency, or other social service center establishment; and

(L) a gymnasium, health spa, bowling alley, golf course, or other place of exercise or
recreation.

(8) Rail and railroad
The terms "rail" and "railroad" have the meaning given the term "railroad" in section
20102[1] of title 49.

(9) Readily achievable

The term "readily achievable" means easily accomplishable and able to be carried out
without much difficulty or expense. In determining whether an action is readily
achievable, factors to be considered include

(A) the nature and cost of the action needed under this chapter;

(B) the overall financial resources of the facility or facilities involved in the action; the
number of persons employed at such facility; the effect on expenses and resources, or
the impact otherwise of such action upon the operation of the facility;

(C) the overall financial resources of the covered entity; the overall size of the business
of a covered entity with respect to the number of its employees; the number, type, and
location of its facilities; and
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(D) the type of operation or operations of the covered entity, including the composition,
structure, and functions of the workforce of such entity; the geographic separateness,
administrative or fiscal relationship of the facility or facilities in question to the covered
entity.

(10) Specified public transportation

The term "specified public transportation” means transportation by bus, rail, or any other
conveyance (other than by aircraft) that provides the general public with general or
special service (including charter service) on a regular and continuing basis.

(11) Vehicle

The term "vehicle" does not include a rail passenger car, railroad locomotive, railroad
freight car, railroad caboose, or a railroad car described in section 12162 of this title or
covered under this subchapter.

Sec. 12182. Prohibition of discrimination by public accommodations

(a) General rule

No individual shail be discriminated against on the basis of disability in the full and equal
enjoyment of the goods, services, facilities, privileges, advantages, or accommodations
of any place of public accommodation by any person who owns, leases (or leases to),
or operates a place of public accommodation.

(b) Construction

(1) General prohibition

(A) Activities

(i) Denial of participation

It shall be discriminatory to subject an individual or class of individuals on the basis of a
disability or disabilities of such individual or class, directly, or through contractual,
licensing, or other arrangements, to a denial of the opportunity of the individual or class
to participate in or benefit from the goods, services, facilities, privileges, advantages, or
accommodations of an entity.

(i) Participation in unequal benefit

It shall be discriminatory to afford an individual or class of individuals, on the basis of a
disability or disabilities of such individual or class, directly, or through contractual,
licensing, or other arrangements with the opportunity to participate in or benefit from a
good, service, facility, privilege, advantage, or accommodation that is not equal to that
afforded to other individuals.

(iii) Separate benefit

It shall be discriminatory to provide an individual or class of individuals, on the basis of a
disability or disabilities of such individual or class, directly, or through contractual,
licensing, or other arrangements with a good, service, facility, privilege, advantage, or
accommodation that is different or separate from that provided to other individuais,
unless such action is necessary to provide the individual or class of individuals with a
good, service, facility, privilege, advantage, or accommodation, or other opportunity that
is as effective as that provided to others.
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(iv) Individual or class of individuals

For purposes of clauses (i) through (iii) of this subparagraph, the term "individual or
class of individuals" refers to the clients or customers of the covered public
accommodation that enters into the contractual, licensing or other arrangement.

(B) Integrated settings

Goods, services, facilities, privileges, advantages, and accommodations shall be
afforded to an individual with a disability in the most integrated setting appropriate to the
needs of the individual.

(C) Opportunity to participate

Notwithstanding the existence of separate or different programs or activities provided in
accordance with this section, an individual with a disability shall not be denied the
opportunity to participate in such programs or activities that are not separate or
different.

(D) Administrative methods

An individual or entity shall not, directly or through contractual or other arrangements,
utilize standards or criteria or methods of administration

(i) that have the effect of discriminating on the basis of disability; or

(ii) that perpetuate the discrimination of others who are subject to common
administrative control.

(E) Association

It shall be discriminatory to exclude or otherwise deny equal goods, services, facilities,
privileges, advantages, accommodations, or other opportunities to an individual or entity
because of the known disability of an individual with whom the individual or entity is
known to have a relationship or association.

(2) Specific prohibitions

(A) Discrimination

For purposes of subsection (a) of this section, discrimination includes

() the imposition or application of eligibility criteria that screen out or tend to screen out
an individual with a disability or any class of individuals with disabilities from fully and
equally enjoying any goods, services, facilities, privileges, advantages, or
accommodations, unless such criteria can be shown to be necessary for the provision of
the goods, services, facilities, privileges, advantages, or accommodations being offered;
(ii) a failure to make reasonable modifications in policies, practices, or procedures,
when such modifications are necessary to afford such goods, services, facilities,
privileges, advantages, or accommodations to individuals with disabilities, unless the
entity can demonstrate that making such modifications would fundamentally alter the
nature of such goods, services, facilities, privileges, advantages, or accommodations;
(iii) a failure to take such steps as may be necessary to ensure that no individual with a
disability is excluded, denied services, segregated or otherwise treated differently than
other individuals because of the absence of auxiliary aids and services, unless the entity
can demonstrate that taking such steps would fundamentally alter the nature of the
good, service, facility, privilege, advantage, or accommodation being offered or would
result in an undue burden;

(iv) a failure to remove architectural barriers, and communication barriers that are
structural in nature, in existing facilities, and transportation barriers in existing vehicles
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and rail passenger cars used by an establishment for transporting individuals (not
including barriers that can only be removed through the retrofitting of vehicles or rail
passenger cars by the installation of a hydraulic or other lift), where such removal is
readily achievable; and

(v) where an entity can demonstrate that the removal of a barrier under clause (iv) is not
readily achievable, a failure to make such goods, services, facilities, privileges,
advantages, or accommodations available through alternative methods if such methods
are readily achievable.

(B) Fixed route system

(i) Accessibility

It shall be considered discrimination for a private entity which operates a fixed route
system and which is not subject to section 12184 of this title to purchase or lease a
vehicle with a seating capacity in excess of 16 passengers (including the driver) for use
on such system, for which a solicitation is made after the 30th day foliowing the effective
date of this subparagraph, that is not readily accessible to and usable by individuals
with disabilities, including individuals who use wheeichairs.

(i) Equivalent service

If a private entity which operates a fixed route system and which is not subject to
section 12184 of this title purchases or leases a vehicle with a seating capacity of 16
passengers or less (including the driver) for use on such system after the effective date
of this subparagraph that is not readily accessible to or usable by individuals with
disabilities, it shall be considered discrimination for such entity to fail to operate such
system so that, when viewed in its entirety, such system ensures a level of service to
individuals with disabilities, including individuals who use wheelchairs, equivalent to the
level of service provided to individuals without disabilities.

(C) Demand responsive system

For purposes of subsection (a) of this section, discrimination includes

(i) a failure of a private entity which operates a demand responsive system and which is
not subject to section 12184 of this title to operate such system so that, when viewed in
its entirety, such system ensures a level of service to individuals with disabilities,
including individuals who use wheelchairs, equivalent to the level of service provided to
individuals without disabilities; and

(ii) the purchase or lease by such entity for use on such system of a vehicle with a
seating capacity in excess of 16 passengers (including the driver), for which solicitations
are made after the 30th day following the effective date of this subparagraph, that is not
readily accessible to and usable by individuals with disabilities (including individuals
who use wheelchairs) unless such entity can demonstrate that such system, when
viewed in its entirety, provides a level of service to individuals with disabilities equivalent
to that provided to individuals without disabilities.

(D) Over-the-road buses

(i) Limitation on applicability

Subparagraphs (B) and (C) do not apply to over-the-road buses.

(i) Accessibility requirements

For purposes of subsection (a) of this section, discrimination includes

(I) the purchase or lease of an over-the-road bus which does not comply with the
regulations issued under section 12186(a)(2) of this title by a private entity which
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provides transportation of individuals and which is not primarily engaged in the business
of transporting people, and
() any other failure of such entity to comply with such regulations.

(3) Specific construction

Nothing in this subchapter shall require an entity to permit an individual to participate in
or benefit from the goods, services, facilities, privileges, advantages and
accommodations of such entity where such individual poses a direct threat to the health
or safety of others. The term "direct threat" means a significant risk to the health or
safety of others that cannot be eliminated by a modification of policies, practices, or
procedures or by the provision of auxiliary aids or services.

Sec. 12183. New construction and alterations in public accommodations and
commercial facilities

(a) Application of term

Except as provided in subsection (b) of this section, as applied to public
accommodations and commercial facilities, discrimination for purposes of section
12182(a) of this title includes

(1) a failure to design and construct facilities for first occupancy later than 30 months
after July 26, 1990, that are readily accessible to and usable by individuals with
disabilities, except where an entity can demonstrate that it is structurally impracticable
to meet the requirements of such subsection in accordance with standards set forth or
incorporated by reference in regulations issued under this subchapter; and

(2) with respect to a facility or part thereof that is altered by, on behalf of, or for the use
of an establishment in a manner that affects or could affect the usability of the facility or
part thereof, a failure to make alterations in such a manner that, to the maximum extent
feasible, the altered portions of the facility are readily accessible to and usable by
individuals with disabilities, including individuals who use wheelchairs. Where the entity
is undertaking an alteration that affects or could affect usability of or access to an area
of the facility containing a primary function, the entity shall also make the alterations in
such a manner that, to the maximum extent feasible, the path of travel to the altered
area and the bathrooms, telephones, and drinking fountains serving the altered area,
are readily accessible to and usable by individuals with disabilities where such
alterations to the path of travel or the bathrooms, telephones, and drinking fountains
serving the altered area are not disproportionate to the overall alterations in terms of
cost and scope (as determined under criteria established by the Attorney General).

(b) Elevator

Subsection (a) of this section shall not be construed to require the installation of an
elevator for facilities that are less than three stories or have less than 3,000 square feet
per story unless the building is a shopping center, a shopping mall, or the professional
office of a health care provider or unless the Attorney General determines that a
particular category of such facilities requires the installation of elevators based on the
usage of such facilities.
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Appendix 4
HUD Guidance Regarding Service Animals and Assistance
Animals for People with Disabilities in Housing and HUD-
funded Programs
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» ' U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
. |||"||1 ; WASHINGTON, DC 20410-2000
._\l e <

OFFICE OF FAIR HOUSING
AND EQUAL DPPORTUMTY

SPECIAL ATTENTION OF:

HUD Regional and Field Office Directors FHEOQ Notice: FHE0-2013-01
of Public and Indian Housing (PIH); Housing; [ssued: April 25,2013
Community Planning and Development (CPD), Fair Expires: Effective until
Housing and Equal Opportunity; and Regional Counsel; Amended, Superseded, or
CPD, PIH and Housing Program Providers Rescinded

Subject: Service Animals and Assistance Animals for People with Disabilities in Housing and
HUD-Funded Programs

1. Purpose: This notice explains certain obligations of housing providers under the Fair
Housing Act (FHAct), Section 504 of the Rehabilitation Act of 1973 (Section 504), and the
Amcricans with Disabilities Act {ADA) with respect to animals that provide assistance to
individuals with disabilitics. The Department of Justice's (DOJ) amendments to its
regulations' for Titles If and ITT of the ADA limit the definition of “service animal” under the
ADA (o include only dogs. and further define “service animal® to exclude emotional support
animals. This definition, however, does not limit housing providers® obligations to make
reasonable accommodations for assistance animals under the FHAct or Section 504, Persons
with disabilities may request a reasonable accommodation for any assistance animal,
including an emotional support animal, under both the FHAct and Section 504. In situations
where the ADA and the FHAct/Section 504 apply simultaneously (e.g., a public housing
agency, sales or leasing offices, or housing associated with a university or other place of
education), housing providers must mect their obligations under both the reasonable
accommodation standard of the FHAct/Section 504 and the service animal provisions of the
ADA.

2. Applicability: This notice applies to all housing providers covered by the FHAct, Section
504, and/or the ADA®.

! Nondiscrimination on the Basis ot Disability in State and Local Government Services, Finul Rule, 75 Fed. Reg.
56164 (Sept. 15.2010) (codified at 28 C.F.R. part 35); Nondiscrimination on the Basis of Disability by Public
Accommaodations und in Commercial Facilities. Final Rule, 75 Fed. Reg. 56236 (Sept. 15. 2010) (codilied at 28
C.F.R. part 36).

2 Title I1 of the ADA applies 1o public entities. including public entities that provide housing. ¢.g.. public housing
agencies and state and local government provided housing, including housing at state umiversitics and other places ol
education. In the housing context, Title III of the ADA applies o public accommaodations, such as rental offices,
shelters. some types of multifamily housing. assisted living facilitics and housing at places of public education.
Section 504 covers housing providers that recerve federal financial assistance from the U.S. Department of Housing
and Urban Development (HUD). The Fair Housing Act covers virtually all types of housing, including privaicly-
owned housing and federally assisted housing, with a few limited exceptions,



3. Organization: Section [ of this notice explains housing providers’ obligations under the
FHAcL and Section 504 to provide reasonable accommodations to persons with disabilities”
with assistance animals. Section Tl explains DOJ’s revised definition of “service animal”
under the ADA. Section [l explains housing providers™ obligations when multiple
nondiscrimination laws apply.

Section 1: Reasonable Accommodations for Assistance Animals under the FHAct and
Section 504

The FHAct and the U.S. Department of Housing and Urban Development's (HUD)
implementing regulations prohibit discrimination because of disability and apply regardless of
the presence of Federal financial assistance. Section 504 and HUD's Section 504 regulations
apply a similar prohibition on disability discrimination to all recipients of financial assistance
from HUD. The reasonable accommodation provisions of both laws must be considered in
situations where persons with disabilities use (or seek to use) assistance animals® in housing
where the provider forbids residents from having pets or otherwise imposes restrictions or
conditions relating to pets and other animals.

An assistance animal is not a pet. It is an animal that works, provides assistance, or performs
tasks for the benefit of a person with a disability, or provides emotional support that alleviates
one or more identified symptoms or effects of a person’s disability. Assistance animals perform
many disability-related functions, including but not limited to, guiding individuals who are blind
or have low vision, alerting individuals who are deat or hard of hearing to sounds, providing
protection or rescue assistance, pulling a wheelchair, fetching items, alerting persons to
impending seizures, or providing emotional support to persons with disabilitics who have a
disability-related necd for such support. For purposes of reasonable accommodation requests,
neither the FHAct nor Scction 504 requires an assistance animal Lo be individually trained or
certified.” While dogs are the most common type of assistance animal, other animals can also be
assistance animals.

Housing providers are to evaluate a request for a reasonable accommodation to possess an
assistance animal in a dwelling using the gencral principles applicable to all rcasonable
accommodation requests. After receiving such a request, the housing provider must consider the
following:

' Reasonable accommaodations under the FHAct and Section 504 apply to tenants and applicants with disabilitics,
lamily members with disuabilities, and other persons with disabilities associated with tenants and applicants. 24 CER
§§ 100.202; 100.204; 24 C.F.R. §§ 8.11, 820, 8.21,8.24, 8.33, and case law interpreting Scction 504,

' Assistance animals are sometimes referred to as “service animals,” “assistive animals,” "support animals,” or
“therapy animals.” To avoid confusion with the revised ADA “service animal™ definition discussed in Section U ol
this notice. or any other standard, we usc the term “assistance animal” o ensure that housing providers have a clear
understanding of their obligations under the FHAct and Section 504.

" For a more detailed discussion on assistance animals and the issue of training, sce the preamble to HUD's final
rule, Pet Ownership Tor the Elderly and Persons With Disabilities, 73 Fed. Reg. 63834,63835 (October 27, 2008).

2



(1) Does the person secking to use and live with the animal have a disability - je., a
physical or mental impairment that substantially limits one or more major lile
activities?

(2) Does the person making the request have a disability-related need for an assistance
animal? In other words, docs the animal work, provide assistance, perform tasks or
services for the benefit of a person with a disability, or provide emotional support that
alleviates one or more of the identificd symptoms or effects of a person’s existing
disability”?

If the answer to question (1) or (2) is “no,” then the FHAct and Section 504 do not require a
modification to a provider’s “no pets” policy, and the reasonable accommodation request may be
denied.

Where the answers to questions (1) and (2) are “yes,” the FHAct and Section 504 require the
housing provider to modify or provide an cxception to a “no pets” rule or policy to permit a
person with a disability to live with and use an assistance animal(s) in all areas of the premises
where persons are normally allowed to go, unless doing so would impose an undue financial and
administrative burden or would fundamentally alter the nature of the housing provider’s services.
The request may also be denied if: (1) the specific assistance animal in question poses a direct
threat to the health or safety of others that cannot be reduced or eliminated by another reasonable
accommodation, or (2) the specific assistance animal in question would cause substantial
physical damagc to the property of others that cannot be reduced or eliminated by another
reasonable accommodation. Breed, size, and weight limitations may not be applied to an
assistance animal. A determination that an assistance animal poses a direct threat of harm to
others or would cause substantial physical damage to the property of others must be based on an
individualized assessment that relies on objective evidence about the specific animal’s actual
conduct — not on mere speculation or fear about the types of harm or damage an animal may
causc and not on evidence about harm or damage that other animals have caused. Conditions
and restrictions that housing providers apply to pets may not be applied to assistance animals.
For example, while housing providers may require applicants or residents to pay a pet deposit,
they may not require applicants and residents to pay a deposit for an assistance animal.

A housing provider may not deny a reasonable accommodation request because he or she is
uncertain whether or not the person seeking the accommodation has a disability or a disability-
related need for an assistance animal. Housing providers may ask individuals who have
disabilities that are not readily apparent or known to the provider to submit reliable
documentation ol a disability and their disability-related need for an assistance animal. If the
disability is readily apparent or known but the disability-related need for the assistance animal is
not, the housing provider may ask the individual to provide documentation of the disability-
related need for an assistance animal. For example, the housing provider may ask persons who
are seeking a reasonable accommodation for an assistance animal that provides emotional

® A housing provider may require a enant to cover the costs of repairs for damage the animal causes to the tenant’s
dwelling unit or the common arcas, reasonable wear and 1ear excepted. if it is the provider’s practice to assess
(enants for any damage (hey cause to the premises. For more information on reasonable accommodations, see the
Joint Statement of the Departiment of Housing and Urban Development and the Department of Justice, Reasonable
Accommodations Under the Fair Housing Act, hup//www hud, sov/oftices/theo/library/huddojstatement.pdf.

3



support to provide documentation from a physician, psychiatrist, social worker, or other mental
health professional that the animal provides emotional support that alleviates one or more of the
identified symptoms or ctects of an existing disability. Such documentation is sufficient if it
establishes that an individual has a disability and that the animal in question will provide some
type of disability-related assistance or emotional support.

However, a housing provider may not ask a tenant or applicant to provide documentation
showing the disability or disability-related need for an assistance animal if the disability or
disability-rclated need is readily apparent or already known to the provider. For example,
persons who are blind or have low vision may not be asked to provide documentation of their
disability or their disability-related need for a guide dog. A housing provider also may not ask
an applicant or tenant to provide access to medical records or medical providers or provide
detailed or extensive information or documentation of a person’s physical or mental
impairments. Like all reasonable accommodation requests, the determination of whether a
person has a disabilily-related nced for an assistance animal involves an individualized
assessment. A rcquest [or a reasonable accommodation may not be unrcasonably denied, or
conditioned on payment of a fee or deposit or other terms and conditions applied to applicants or
residents with pets, and a response may not be unrcasonably delayed. Persons with disabilities
who believe a request [or a reasonable accommodation has been improperly denied may filc a
complaint with HUD.”

Section II: The ADA Definition of *Service Animal”

In addition to their reasonable accommodation obligations under the FHAct and Section 504,
housing providers may also have separate obligations under the ADA. DOJ’s revised ADA
regulations define “'service animal™ narrowly as any dog that is individually trained to do work or
perform tasks {or the benelit of an individual with a disability, including a physical, sensory,
psychiatric, intellectual, or other mental disability. The revised regulations specily that “the
provision of emotional support, well-being, comfort, or companionship do not constitute work or
tasks [or the purposes of this definition.”® Thus, trained dogs arc the only species of animal that
may qualify as service animals under the ADA (there is a separate provision regarding traincd
miniature horses”), and emotional support animals are expressly precluded from qualifying as
service animals under the ADA.

The ADA definition of “service animal™ applies to state and local government programs, services
activities, and facilitics and to public accommodations, such as leasing offices, social service
center establishments, universities, and other places ol education. Because the ADA
requirements relating to service animals arc different from the requirements relating to assistance
animals under the FHAct and Section 504, an individual’s use of a scrvice animal in an ADA-
covered facility must not be handled as a request for a reasonable accommodation under the
FHACct or Scction 504, Rather, in ADA-covered facilitics, an animal need only meet the
definition of “service animal” to be allowed into a covered facility.

" [bid.
P28 C.F.R. § 35.104; 28 CF.R. § 36.104.
Y28 CF.R. § 35.136(i); 28 C.F.R. § 36.302(c)(9).



To determine it an animal is a service animal, a covered entity shall not ask about the nature or
extent of a person's disability, but may make two inquiries to determine whether an animal
qualifies as a service animal. A covered entity may ask: (1) Is this a service animal that is
required because of a disability? and (2) What work or tasks has the animal been trained to
perform? A covered entity shall not require documentation, such as proof that the animal has
been certificd, trained, or licensed as a service animal. These are the only two inquiries that an
ADA-covered facility may make even when an individual's disability and the work or tasks
performed by the service animal are not readily apparent (e.g., individual with a seizure
disability using a seizure alert service animal, individual with a psychiatric disability using
psychiatric service animal, individual with an autism-related disability using an autism service
animal).

A covered entity may not make the two permissible inquiries set out above when it is readily
apparcnt that the animal is trained to do work or perform tasks for an individual with a disability
(e.g., the dog 1s observed guiding an individual who is blind or has low vision, pulling a person's
wheelchair, or providing assistance with stability or balance to an individual with an observable
mobility disability). The animal may not be denied access 1o the ADA-covered facility unless:
(1) the animal is out of control and its handler does not take effective action to control it; (2) the
animal is not housebroken (i.c., trained so that, absent illness or accident, the animal controls its
wasle elimination); or (3) the animal poses a direct threat to the health or safety ol others that
cannot be eliminated or reduced to an acceptable level by a reasonable moditication to other
policics, practices and procedures.'® A determination that a service animal poses a direct threat
must be based on an individualized assessment of the specific service animal’s actual conduct —
not on fears, stercotypes, or generalizations. The service animal must be permitted to
accompany the individual with a disability to all areas of the facility where members of the
public are normally allowed to go.”

Section III. Applying Multiple Laws

Certain entitics will be subject to both the service animal requirements of the ADA and the
rcasonable accommodation provisions of the FHAct and/or Section 504. These entities include,
but are not himited to, public housing agencies and some places of public accommodation, such
as rental offices, shelters, residential homes, some types of multifamily housing, assisted living
tacilities, and housing at places of education. Covered entities must ensure compliance with all
relevant civil rights laws. As noted above, compliance with the FHAct and Section 504 does not
ensure compliance with the ADA. Similarly, compliance with the ADA’s regulations does not
ensurc compliance with the FHAct or Section 504. The preambles to DOJ's 2010 Title IT and
Title 11l ADA regulations state that public entities or public accommodations that operate
housing facilities “may not use the ADA definition [of “service animal”] as a justification for
reducing their FHAct obligations.”"”

Y28 C.FR § 35.136: 28 C.ER. § 36.302(c).
"' For more information on ADA requirements relating to service animals, visit DOI's website at www.ada.gov.
75 Fed. Reg. at 56166, 56240 (Sept. 15, 2010).



The revised ADA regulations also do not change the reasonable accommodation analysis under
the FHAct or Section 504, The preambles to the 2010 ADA regulations specifically note that
under the FHAct, “‘an individual with a disability may have the right to have an animal other than
a dog in his or her home il the animal qualifies as a ‘reasonable accommodation’ that is
necessary to afford the individual equal opportunity to use and ¢njoy a dwelling, assuming that
the use of the animal does not pose a dircet threat.”"* In addition, the preambles state that
cmotional support animals that do not qualify as service animals under the ADA may
“nevertheless qualify as permitted reasonable accommodations for persons with disabilities
under the FHAct.”"* While the preambles cxpressly mention only the FHAct, the same analysis
applies to Section 504.

In cases where all three statutes apply, to avoid possible ADA violations the housing provider
should apply the ADA service animal test first. This is because the covered entity may ask only
whether the animal is a service animal that is required because of a disability, and if so, what
work or tasks the animal has been been trained to perform. If the animal mects the test for
“service animal,” the animal must be permitted to accompany the individual with a disability to
all arcas of the facility where persons are normally allowed to go, unless (1) the animal is out of
control and its handler does not take effective action to control it: (2) the animal is not
housebroken (i.c., trained so that, absent illness or accident, the animal controls its waste
elimination); or (3) the animal poses a direct threat to the health or salety of others that cannot be
climinated or reduced o an acceptable level by a reasonable moditication to other policies,
practices and proccdurc.\s.'5

If the animal does not meet the ADA service animal test, then the housing provider must
evaluate the request in accordance with the guidance provided in Section 1 of this notice.

[t is the housing provider’s responsibility to know the applicable laws and comply with each of
them.

Section IV, Conclusion

The definition of *“'service animal” contained in ADA regulations does not limit housing
providers' obligations to grant reasonable accommodation requests for assistance animals in
housing under either the FHAct or Section 504. Under these laws, rules, policies, or practices
must be modified to permit the use of an assistance animal as a reasonable accommodation in
housing when its use may be necessary to afford a person with a disability an equal opportunity
to use and enjoy a dwelling and/or the common areas of a dwelling, or may be necessary to allow
a qualified individual with a disability to participate in, or benetit {rom, any housing program or
activity receiving financial assistance from HUD.

H75 Fed. Reg. at 56194, 56268,
" 75 Fed, Reg. al 56166, 56240,
28 C.F.R § 35.136; 28 C.F.R. § 36.302(¢).



Questions regarding this notice may be directed to the HUD Office of Fair Housing and Equal
Opportunity. Oftice of the Deputy Assistant Secretary for Enforcement and Programs, telephone
202-619-8046.

M Temvin

asvifa, Assistant Secrctary for
ousing and Equal Opportunity
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U.S. DEPARTMENT OF JUSTICE
CIVIL RIGHTS DIVISION

Ll s U.S.DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
; |“'|| OFFICE OF FAIR HOUSING AND EQUAL OPPORTUNITY

Washington, D.C.
May 17, 2004

JOINT STATEMENT OF
THE DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
AND THE DEPARTMENT OF JUSTICE

REASONABLE ACCOMMODATIONS UNDER THE
FAIR HOUSING ACT

Introduction

The Department of Justice ("DOJ") and the Department of Housing and Urban
Development ("HUD") are jointly responsible for enforcing the federal Fair Housing Act' (the
"Act"), which prohibits discrimination in housing on the basis of race, color, religion, sex,
national origin, familial status, and disability.> One type of disability discrimination prohibited
by the Act is the refusal to make reasonable accommodations in rules, policies, practices, or
services when such accommodations may be necessary to afford a person with a disability the
equal opportunity to use and enjoy a dwelling.* HUD and DOJ frequently respond to complaints
alleging that housing providers have violated the Act by refusing reasonable accommodations to
persons with disabilities. This Statement provides technical assistance regarding the rights and
obligations of persons with disabilities and housing providers under the Act relating to

The Fair Housing Act is codified at 42 U.S.C. §§ 3601 - 3619.

o

The Act uses the term “handicap” instead of the term "disability.” Both terms have the
same legal meaning. See Bragdon v. Abbott, 524 U.S. 624, 631 (1998) (noting that definition of
“disability” in the Americans with Disabilities Act is drawn almost verbatim “from the definition
of 'handicap' contained in the Fair Housing Amendments Act of 1988”). This document uses the
term "disability,” which is more generally accepted.

3 42 US.C. § 3604(D(3)(B).



reasonable accommodations *

Questions and Answers

1. What types of discrimination against persons with disabilities does the Act
prohibit?

The Act prohibits housing providers from discriminating against applicants or residents
because of their disability or the disability of anyone associated with them’ and from treating
persons with disabilities less favorably than others because of their disability. The Act also
makes it unlawful for any person to refuse “to make reasonable accommodations in rules,
policies, practices, or services, when such accommodations may be necessary to afford ...
person(s) [with disabilities] equal opportunity to use and enjoy a dwelling.”® The Act also
prohibits housing providers from refusing residency to persons with disabilities, or placing
conditions on their residency, because those persons may require reasonable accommodations.
In addition, in certain circumstances, the Act requires that housing providers allow residents to

i Housing providers that receive federal financial assistance are also subject to the

requirements of Section 504 of the Rehabilitation Act 0of 1973. 29 U.S.C. § 794. Section 504,
and its implementing regulations at 24 C.F.R. Part 8, prohibit discrimination based on disability
and require recipients of federal financial assistance to provide reasonable accommodations to
applicants and residents with disabilities. Afthough Section 504 imposes greater obligations than
the Fair Housing Act, (e.g., providing and paying for reasonable accommodations that involve
structural modifications to units or public and common areas), the principles discussed in this
Statement regarding reasonable accommodation under the Fair Housing Act generally apply to
requests for reasonable accommodations to rules, policies, practices, and services under Section
504. See U.S. Department of Housing and Urban Development, Office of Public and Indian
Housing, Notice PIH 2002-01(HA) (www.hud.gov/offices/theo/disabilities/PIH02-01.pdf) and
“Section 504: Frequently Asked Questions,” (www.hud.gov/offices/theo/disabilities/
sect504faq.cfm#anchor272118).

g The Fair Housing Act’s protection against disability discrimination covers not only

home seckers with disabilities but also buyers and renters without disabilities who live or

are associated with individuals with disabilities 42 U.S.C. § 3604(f)(1)(B), 42 U.S.C.

§ 3604(H)(1)(C), 42 U.S.C. § 3604()(2)(B), 42 U.S.C. § (D(2)(C). See also HR. Rep. 100-711 —
24 (reprinted in 1988 U.S.C.A.N. 2173, 2184-85) (“The Committee intends these provisions to
prohibit not only discrimination against the primary purchaser or named lessee, but also to
prohibit denials of housing opportunities to applicants because they have children, parents,
friends, spouses, roommates, patients, subtenants or other associates who have disabilities.”).
Accord: Preamble to Proposed HUD Rules Implementing the Fair Housing Act, 53 Fed. Reg.
45001 (Nov. 7, 1988) (citing House Report).

6 42 U.S.C. § 3604(H)(3)(B). HUD regulations pertaining to reasonable accommodations
may be found at 24 C.F.R. § 100.204.
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make reasonable structural modifications to units and public/common areas in a dwelling when
those modifications may be necessary for a person with a disability to have full enjoyment of a
dwelling.” With certain limited exceptions (see response to question 2 below), the Act applies to
privately and publicly owned housing, including housing subsidized by the federal government or
rented through the use of Section 8 voucher assistance.

2. Who must comply with the Fair Housing Act’s reasonable accommodation
requirements?

Any person or entity engaging in prohibited conduct — i.e., refusing to make reasonable
accommodations in rules, policies, practices, or services, when such accommodations may be
necessary to afford a person with a disability an equal opportunity to use and enjoy a dwelling —
may be held liable unless they fall within an exception to the Act’s coverage. Courts have
applied the Act to individuals, corporations, associations and others involved in the provision of
housing and residential lending, including property owners, housing managers, homeowners and
condominium associations, lenders, real estate agents, and brokerage services. Courts have also
applied the Act to state and local governments, most often in the context of exclusionary zoning
or other land-use decisions. See e.g., City of Edmonds v. Oxford House, Inc., 514 U.S. 725, 729
(1995); Project Life v. Glendening, 139 F. Supp. 703, 710 (D. Md. 2001), aff'd 2002 WL
2012545 (4™ Cir. 2002). Under specific exceptions to the Fair Housing Act, the reasonable
accommodation requirements of the Act do not apply to a private individual owner who sells his
own home so long as he (1) does not own more than three single-family homes; (2) does notuse
a real estate agent and does not employ any discriminatory advertising or notices; (3) has not
engaged in a similar sale of a home within a 24-month period; and (4) is not in the business of
selling or renting dwellings. The reasonable accommodation requirements of the Fair Housing
Act also do not apply to owner-occupied buildings that have four or fewer dwelling units.

3. Who qualifies as a person with a disability under the Act?

The Act defines a person with a disability to include (1) individuals with a physical or
mental impairment that substantially limits one or more major life activities; (2) individuals who
are regarded as having such an impairment; and (3) individuals with a record of such an
impairment.

The term "physical or mental impairment" includes, but is not limited to, such diseases
and conditions as orthopedic, visual, speech and hearing impairments, cerebral palsy, autism,
epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, Human
Immunodeficiency Virus infection, mental retardation, emotional illness, drug addiction (other
than addiction caused by current, illegal use of a controlled substance) and alcoholism.

’ This Statement does not address the principles relating to reasonable modifications. For

further information see the HUD regulations at 24 C.F.R. § 100.203. This statement also does
not address the additional requirements imposed on recipients of Federal financial assistance
pursuant to Section 504, as explained in the Introduction.
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The term "substantially limits" suggests that the limitation is "significant” or "to a large
degree."

The term “major life activity” means those activities that are of central importance to
daily life, such as seeing, hearing, walking, breathing, performing manual tasks, caring for one’s
self, learning, and speaking.® This list of major life activities is not exhaustive. See e.g., Bragdon
v. Abbott, 524 U.S. 624, 691-92 (1998)(holding that for certain individuals reproduction is a
major life activity).

4. Does the Act protect juvenile offenders, sex offenders, persons who illegally use
controlled substances, and persons with disabilities who pose a significant danger to
others?

No, juvenile offenders and sex offenders, by virtue of that status, are not persons with
disabilities protected by the Act. Similarly, while the Act does protect persons who are
recovering from substance abuse, it does not protect persons who are currently engaging in the
current illegal use of controlled substances? Additionally, the Act does not protect an individual
with a disability whose tenancy would constitute a "direct threat" to the health or safety of other
individuals or result in substantial physical damage to the property of others unless the threat can
be eliminated or significantly reduced by reasonable accommodation.

5. How can a housing provider determine if an individual poses a direct threat?

The Act does not allow for exclusion of individuals based upon fear, speculation, or
stereotype about a particular disability or persons with disabilities in general. A determination
that an individual poses a direct threat must rely on an individualized assessment that is based on
reliable objective evidence (e.g., current conduct, or a recent history of overt acts). The
assessment must consider: (1) the nature, duration, and severity of the risk of injury; (2) the
probability that injury will actually occur; and (3) whether there are any reasonable
accommodations that will eliminate the direct threat. Consequently, in evaluating a recent
history of overt acts, a provider must take into account whether the individual has received
intervening treatment or medication that has eliminated the direct threat (i.e., a significant risk of
substantial harm). In such a situation, the provider may request that the individual document

i The Supreme Court has questioned but has not yet ruled on whether "working" is to be

considered a major life activity. See Toyota Motor Mfg, Kentucky, Inc. v. Williams, 122 S. Ct.
681, 692, 693 (2002). Ifit is a major activity, the Court has noted that a claimant would be
required to show an inability to work in a “broad range of jobs” rather than a specific job. See
Sutton v. United Airlines. Inc., 527 U.S. 470, 492 (1999).

9

See, e.g., United States v. Southern Management Corp., 955 F.2d 914, 919 (4" Cir. 1992)
(discussing exclusion in 42 U.S.C. § 3602(h) for “current, illegal use of or addiction to a
controlled substance™).



how the circumstances have changed so that he no longer poses a direct threat. A provider may
also obtain satisfactory assurances that the individual will not pose a direct threat during the
tenancy. The housing provider must have reliable, objective evidence that a person with a
disability poses a direct threat before excluding him from housing on that basis.

Example 1: A housing provider requires all persons applying to rent an
apartment to complete an application that includes information on the applicant’s
current place of residence. On her application to rent an apartment, a woman
notes that she currently resides in Cambridge House. The manager of the
apartment complex knows that Cambridge House is a group home for women
receiving treatment for alcoholism. Based solely on that information and his
personal belief that al coholics are likely to cause disturbances and damage
property, the manager rejects the applicant. The rejection is unlawful because it is
based on a generalized stereotype related to a disability rather than an
individualized assessment of any threat to other persons or the property of others
based on reliable, objective evidence about the applicant’s recent past conduct.
The housing provider may not treat this applicant differently than other applicants
based on his subjective perceptions of the potential problems posed by her
alcoholism by requiring additional documents, imposing different lease terms, or
requiring a higher security deposit. However, the manager could have checked
this applicant’s references to the same extent and in the same manner as he would
have checked any other applicant’s references. If such a reference check revealed
objective evidence showing that this applicant had posed a direct threat to persons
or property in the recent past and the direct threat had not been eliminated, the
manager could then have rejected the applicant based on direct threat.

Example 2: James X, a tenant at the Shady Oaks apartment complex, is
arrested for threatening his neighbor while brandishing a baseball bat. The Shady
Oaks’ lease agreement contains a term prohibiting tenants from threatening
violence against other residents. Shady Oaks’ rental manager investigates the
incident and learns that James X threatened the other resident with physical
violence and had to be physically restrained by other neighbors to keep him from
acting on his threat. Following Shady Oaks’ standard practice of strictly enforcing
its “no threats” policy, the Shady Oaks rental manager issues James X a 30-day
notice to quit, which is the first step in the eviction process. James X's attorney
contacts Shady Oaks' rental manager and explains that James X has a psychiatric
disability that causes him to be physically violent when he stops taking his
prescribed medication. Suggesting that his client will not pose a direct threat to
others if proper safeguards are taken, the attorney requests that the rental manager
grant James X an exception to the “no threats™ policy as a reasonable
accommodation based on James X’s disability. The Shady Oaks rental manager
need only grant the reasonable accommodation if James X’s attorney can provide
satisfactory assurance that James X will receive appropriate counseling and
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periodic medication monitoring so that he will no longer pose a direct threat
during his tenancy. After consulting with James X, the attorney responds that
James X is unwilling to receive counseling or submit to any type of periodic
monitoring to ensure that he takes his prescribed medication. The rental manager
may go forward with the eviction proceeding, since James X continues to pose a
direct threat to the health or safety of other residents.

6. What is a "reasonable accommodation" for purposes of the Act?

A “reasonable accommodation” is a change, exception, or adjustment to a rule, policy,
practice, or service that may be necessary for a person with a disability to have an equal
opportunity to use and enjoy a dwelling, including public and common use spaces. Since rules,
policies, practices, and services may have a different effect on persons with disabilities than on
other persons, treating persons with disabilities exactly the same as others will sometimes deny
them an equal opportunity to use and enjoy a dwelling. The Act makes it unlawful to refuse to
make reasonable accommodations to rules, policies, practices, or services when such
accommodations may be necessary to afford persons with disabilities an equal opportunity to use
and enjoy a dwelling.

To show that a requested accommodation may be necessary, there must be an identifiable
relationship, or nexus, between the requested accommodation and the individual’s disability.

Example 1: A housing provider has a policy of providing unassigned parking
spaces to residents. A resident with a mobility impairment, who is substantially
limited in her ability to walk, requests an assigned accessible parking space close
to the entrance to her unit as a reasonable accommodation. There are available
parking spaces near the entrance to her unit that are accessible, but those spaces
are available to all residents on a first come, first served basis. The provider must
make an exception fo its policy of not providing assigned parking spaces to
accommodate this resident.

Example 2: A housing provider has a policy of requiring tenants to come to the
rental office in person to pay their rent. A tenant has a mental disability that
makes her afraid to leave her unit. Because of her disability, she requests that she
be permitted to have a friend mail her rent payment to the rental office as a
reasonable accommodation. The provider must make an exception to its payment
policy to accommodate this tenant.

Example 3: A housing provider has a "no pets" policy. A tenant who is deaf
requests that the provider allow him to keep a dog in his unit as a reasonable
accommodation. The tenant explains that the dog is an assistance animal that will
alert him to several sounds, including knocks at the door, sounding of the smoke
detector, the telephone ringing, and cars coming into the driveway. The housing
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provider must make an exception to its “no pets” policy to accommodate this
tenant.

7. Are there any instances when a provider can deny a request for a reasonable
accommodation without violating the Act?

Yes. A housing provider can deny a request for areasonable accommodation if the
request was not made by or on behalf of a person with a disability or if there is no disability-
related need for the accommodation. In addition, a request for a reasonable accommodation may
be denied if providing the accommodation is not reasonable —i.e., if it would impose an undue
financial and administrative' burden on the housing provider or it would fundamentally alter the
nature of the provider's operations. The determination of undue financial and administrative
burden must be made on a case-by-case basis involving various factors, such as the cost of the
requested accommodation, the financial resources of the provider, the benefits that the
accommodation would provide to the requester, and the availability of alternative
accommodations that would effectively meet the requester's disability-related needs.

When a housing provider refuses a requested accommodation because it is not reasonable,
the provider should discuss with the requester whether there is an alternative accommodation that
would effectively address the requester's disability-related needs without a fundamental alteration
to the provider's operations and without imposing an undue financial and administrative burden.
If an alternative accommodation would effectively meet the requester's disability-related needs
and is reasonable, the provider must grant it. An interactive process in which the housing
provider and the requester discuss the requester's disability-related need for the requested
accommodation and possible alternative accommodations is helpful to all concerned because it
often results in an effective accommodation for the requester that does not pose an undue
financial and administrative burden for the provider.

Example: As a result of a disability, a tenant is physically unable to open the
dumpster placed in the parking lot by his housing provider for trash collection.
The tenant requests that the housing provider send a maintenance staff person to
his apartment on a daily basis to collect his trash and take it to the dumpster.
Because the housing development is a small operation with limited financial
resources and the maintenance staff are on site only twice per week, it may be an
undue financial and administrative burden for the housing provider to grant the
requested daily trash pick-up service. Accordingly, the requested accommodation
may not be reasonable. If the housing provider denies the requested
accommodation as unreasonable, the housing provider should discuss with the
tenant whether reasonable accommodations could be provided to meet the tenant's
disability-related needs — for instance, placing an open trash collection can in a
location that is readily accessible to the tenant so the tenant can dispose of his
own trash and the provider's maintenance staff can then transfer the trash to the
dumpster when they are on site. Such an accommodation would not involve a
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fundamental alteration of the provider's operations and would involve little
financial and administrative burden for the provider while accommodating the
tenant's disability-related needs.

There may be instances where a provider believes that, while the accommodation
requested by an individual is reasonable, there is an alternative accommodation that would be
equally effective in meeting the individual's disability-related needs. In such a circumstance, the
provider should discuss with the individual if she is willing to accept the alternative
accommodation. However, providers should be aware that persons with disabilities typically
have the most accurate knowledge about the functional limitations posed by their disability, and
an individual is not obligated to accept an alternative accommodation suggested by the provider
if she believes it will not meet her needs and her preferred accommodation is reasonable.

8. What is a “fundamental alteration”?

A "fundamental alteration" is a modification that alters the essential nature of a provider's
operations.

Example: A tenant has a severe mobility impairment that substantially limits his
ability to walk. He asks his housing provider to transport him to the grocery store
and assist him with his grocery shopping as a reasonable accommodation to his
disability. The provider does not provide any transportation or shopping services
for its tenants, so granting this request would require a fundamental alteration in
the nature of the provider's operations. The request can be denied, but the
provider should discuss with the requester whether there is any alternative
accommodation that would effectively meet the requester's disability-related needs
without fundamentally altering the nature of its operations, such as reducing the
tenant's need to walk long distances by altering its parking policy to allow a
volunteer from a local community service organization to park her car close to the
tenant's unit so she can transport the tenant to the grocery store and assist him
with his shopping.

9. What happens if providing a requested accommeodation involves some costs on
the part of the housing provider?

Courts have ruled that the Act may require a housing provider to grant a reasonable
accommodation that involves costs, so long as the reasonable accommodation does not pose an
undue financial and administrative burden and the requested accommodation does not constitute
a fundamental alteration of the provider’s operations. The financial resources of the provider, the
cost of the reasonable accommodation, the benefits to the requester of the requested
accommodation, and the availability of other, less expensive alternative accommodations that
would effectively meet the applicant or resident’s disability-related needs must be considered in
determining whether a requested accommodation poses an undue financial and administrative
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burden,
10. What happens if no agreement can be reached through the interactive process?

A failure to reach an agreement on an accommodation request is in effect a decision by
the provider not to grant the requested accommodation. If the individual who was denied an
accommodation files a Fair Housing Act complaint to challenge that decision, then the agency or
court receiving the complaint will review the evidence in light of applicable law- and decide if
the housing provider violated that law. For more information about the complaint process, see
question 19 below.

11. May a housing provider charge an extra fee or require an additional deposit
from applicants or residents with disabilities as a condition of granting a reasonable
accommodation?

No. Housing providers may not require persons with disabilities to pay extra fees or
deposits as a condition of receiving a reasonable accommodation.

Example 1: A man who is substantially limited in his ability to walk uses a
motorized scooter for mobility purposes. He applies to live in an assisted living
facility that has a policy prohibiting the use of motorized vehicles in buildings and
elsewhere on the premises. It would be a reasonable accommodation for the
facility to make an exception to this policy to permit the man to use his motorized
scooter on the premises for mobility purposes. Since allowing the man to use his
scooter in the buildings and elsewhere on the premises is a reasonable
accommodation, the facility may not condition his use of the scooter on payment
of a fee or deposit or on a requirement that he obtain liability insurance relating to
the use of the scooter. However, since the Fair Housing Act does not protect any
person with a disability who poses a direct threat to the person or property of
others, the man must operate his motorized scooter in a responsible manner that
does not pose a significant risk to the safety of other persons and does not cause
damage to other persons' property. If the individual's use of the scooter causes
damage to his unit or the common areas, the housing provider may charge him for
the cost of repairing the damage (or deduct it from the standard security deposit
imposed on all tenants), if it is the provider's practice to assess tenants for any
damage they cause to the premises.

Example 2: Because of his disability, an applicant with a hearing impairment
needs to keep an assistance animal in his unit as a reasonable accommodation.
The housing provider may not require the applicant to pay a fee or a security
deposit as a condition of allowing the applicant to keep the assistance animal.
However, if a tenant's assistance animal causes damage to the applicant's unit or
the common areas of the dwelling, the housing provider may charge the tenant for
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the cost of repairing the damage (or deduct it from the standard security deposit
imposed on all tenants), if it is the provider's practice to assess tenants for any
damage they cause to the premises.

12. When and how should an individual request an accommodation?

Under the Act, a resident or an applicant for housing makes a reasonable accommodation
request whenever she makes clear to the housing provider that she is requesting an exception,
change, or adjustment to a rule, policy, practice, or service because of her disability. She should
explain what type of accommodation she is requesting and, if the need for the accommodation is
not readily apparent or not known to the provider, explain the relationship between the requested
accommodation and her disability.

An applicant or resident is not entitled to receive a reasonable accommodation unless she
requests one. However, the Fair Housing Act does not require that a request be madein a
particular manner or at a particular time. A person with a disability need not personally make the
reasonable accommodation request; the request can be made by a family member or someone
else who is acting on her behalf. An individual making a reasonable accommodation request
does not need to mention the Act or use the words "reasonable accommodation.” However, the
requester must make the request in a manner that a reasonable person would understand to be a
request for an exception, change, or adjustment to a rule, policy, practice, or service because of a

disability.

Although a reasonable accommodation request can be made orally or in writing, it is
usually helpful for both the resident and the housing provider if the request is made in writing,
This will help prevent misunderstandings regarding what is being requested, or whether the
request was made. To facilitate the processing and consideration of the request, residents or
prospective residents may wish to check with a housing provider in advance to determine if the
provider has a preference regarding the manner in which the request is made. However, housing
providers must give appropriate consideration to reasonable accommodation requests even if the
requester makes the request orally or does not use the provider's preferred forms or procedures
for making such requests.

Example: A tenant in a large apartment building makes an oral request that she
be assigned a mailbox in a location that she can easily access because of a
physical disability that limits her ability to reach and bend. The provider would
prefer that the tenant make the accommodation request on a pre-printed form, but
the tenant fails to complete the form. The provider must consider the reasonable
accommodation request even though the tenant would not use the provider's
designated fom.

13. Must a housing provider adopt formal procedures for processing requests for a
reasonable accommodation?
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No. The Act does not require that a housing provider adopt any formal procedures for
reasonable accommodation requests. However, having formal procedures may aid individuals
with disabilities in making requests for reasonable accommodations and may aid housing
providers in assessing those requests so that there are no misunderstandings as to the nature of
the request, and, in the event of later disputes, provide records to show that the requests received
proper consideration.

A provider may not refuse a request, however, because the individual making the request
did not follow any formal procedures that the provider has adopted. If a provider adopts formal
procedures for processing reasonable accommodation requests, the provider should ensure that
the procedures, including any forms used, do not seek information that is not necessary to
evaluate if a reasonable accommodation may be needed to afford a person with a disability equal
opportunity to use and enjoy a dwelling. See Questions 16 - 18, which discuss the disability-
related information that a provider may and may not request for the purposes of evaluating a
reasonable accommodation request.

14. Is a housing provider obligated to provide a reasonable accommodation to a
resident or applicant if an accommodation has not been requested?

No. A housing provider is only obligated to provide a reasonable accommodation to a
resident or applicant if a request for the accommodation has been made. A provider has notice
that a reasonable accommodation request has been made if a person, her family member, or
someone acting on her behalf requests a change, exception, or adjustment to a rule, policy,
practice, or service because of a disability, even if the words “reasonable accommodation” are
not used as part of the request.

15. What if a housing provider fails to act prompty on a reasonable
accommodation request?

A provider has an obligation to provide prompt responses to reasonable accommodation
requests. An undue delay in responding to a reasonable accommodation request may be deemed
to be a failure to provide a reasonable accommodation.

16. What inquiries, if any, may a housing provider make of current or potential
residents regarding the existence of a disability when they have not asked for an
accommodation?

Under the Fair Housing Act, it is usually unlawful for a housing provider to (1) ask if an
applicant for a dwelling has a disability or if a person intending to reside in a dwelling or anyone
associated with an applicant or resident has a disability, or (2) ask about the nature or severity of
such persons' disabilities. Housing providers may, however, make the following inquiries,
provided these inquiries are made of all applicants, including those with and without disabilities:
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. An inquiry into an applicant’s ability to meet the requirements of tenancy;

. An inquiry to determine if an applicant is a current illegal abuser or addict
of a controlled substance;

. An inquiry to determine if an applicant qualifies for a dwelling legally
available only to persons with a disability or to persons with a particular
type of disability; and

. An inquiry to determine if an applicant qualifies for housing that is legally
available on a priority basis to persons with disabilities or to persons with
a particular disability.

Example 1: A housing provider offers accessible units to persons with
disabilities needing the features of these units on a priority basis. The provider
may ask applicants if they have a disability and if, in light of their disability, they
will benefit from the features of the units. However, the provider may not ask
applicants if they have other types of physical or mental impairments. If the
applicant's disability and the need for the accessible features are not readily
apparent, the provider may request reliable information/documentation of the
disability-related need for an accessible unit.

Example 2: A housing provider operates housing that is legally limited to
persons with chronic mental illness. The provider may ask applicants for
information needed to determine ifthey have a mental disability that would
qualify them for the housing. However, in this circumstance, the provider may
not ask applicants if they have other types of physical or mental impairments. If it
is not readily apparent that an applicant has a chronic mental disability, the
provider may request reliable information/documentation of the mental disability
needed to qualify for the housing.

In some instances, a provider may also request certain information about an applicant's or

a resident's disability if the applicant or resident requests a reasonable accommodation. See
Questions 17 and 18 below.

17. What kinds of information, if any, may a housing provider request from a

person with an obvious or known disability who is requesting a reasonable
accommodation?

A provider is entitled to obtain information that is necessary to evaluate if a requested

reasonable accommodation may be necessary because of a disability. If a person’s disability is
obvious, or otherwise known to the provider, and if the need for the requested accommodation is
also readily apparent or known, then the provider may not request any additional information

-12-



about the requester's disability or the disability-related need for the accommodation.

If the requester's disability is known or readily apparent to the provider, but the need for
the accommodation is not readily apparent or known, the provider may request only information
that is necessary to evaluate the disability-related need for the accommodation.

Example 1: An applicant with an obvious mobility impairment who regularly
uses a walker to move around asks her housing provider to assign her a parking
space near the entrance to the building instead of a space located in another part of
the parking lot. Since the physical disability (i.e., difficulty walking) and the
disability-related need for the requested accommodation are both readily apparent,
the provider may not require the applicant to provide any additional information
about her disability or the need for the requested accommodation.

Example 2: A rental applicant who uses a wheelchair advises a housing provider
that he wishes to keep an assistance dog in his unit even though the provider has a
"no pets" policy. The applicant’s disability is readily apparent but the need for an
assistance animal is not obvious to the provider. The housing provider may ask
the applicant to provide information about the disability-related need for the dog.

Example 3: An applicant with an obvious vision impairment requests that the
leasing agent provide assistance to her in filling out the rental application form as
a reasonable accommodation because of her disability. The housing provider may
not require the applicant to document the existence of her vision impairment.

18. If a disability is not obvious, what kinds of information may a housing provider
request from the person with a disability in support of a requested accommodation?

A housing provider may not ordinarily inquire as to the nature and severity of an
individual's disability (see Answer 16, above). However, in response to a request for a
reasonable accommodation, a housing provider may request reliable disability-related
information that (1) is necessary to verify that the person meets the Act’s definition of disability
(i.e., has a physical or mental impairment that substantially limits one or more major life
activities), (2) describes the needed accommodation, and (3) shows the relationship between the
person’s disability and the need for the requested accommodation. Depending on the
individual’s circumstances, information verifying that the person meets the Act's definition of
disability can usually be provided by the individual himself or herself (e.g., proof that an
individual under 65 years of age receives Supplemental Security Income or Social Security
Disability Insurance benefits'® or a credible statement by the individual). A doctor or other

= Persons who meet the definition of disability for purposes of receiving Supplemental

Security Income ("SST") or Social Security Disability Insurance ("SSDI") benefits in most cases
meet the definition of disability under the Fair Housing Act, although the converse may not be
true. See e.g., Cleveland v. Policy Management Systems Corp., 526 U.S. 795, 797 (1999)
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medical professional, a peer support group, a non-medical service agency, or a reliable third party
who is in a position to know about the individual's disability may also provide verification of a
disability. In most cases, an individual's medical records or detailed information about the nature
of a person's disability is not necessary for this inquiry.

Once a housing provider has established that a person meets the Act's definition of
disability, the provider's request for documentation should seek only the information that is
necessary to evaluate if the reasonable accommodation is needed because of a disability. Such
information must be kept confidential and must not be shared with other persons unless they
need the information to make or assess a decision to grant or deny a reasonable accommodation
request or unless disclosure is required by law (e.g., a court-issued subpoena requiring
disclosure).

19. If a person believes she has been unlawfully denied a reasonable
accommodation, what should that person do if she wishes to challenge that denial under the
Act?

When a person with a disability believes that she has been subjected to a discriminatory
housing practice, including a provider’s wrongful denial of a request for reasonable
accommodation, she may file a complaint with HUD within one year after the alleged denial or
may file a lawsuit in federal district court within two years of the alleged denial. If a complaint is
filed with HUD, HUD will investigate the complaint at no cost to the person with a disability.

There are several ways that a person may file a complaint with HUD:
» By placing a toll-free call to 1-800-669-9777 or TTY 1-800-927-9275;

* By completing the “on-line” complaint form available on the HUD internet site:
http://www.hud.gov; or

* By mailing a completed complaint form or letter to:

Office of Fair Housing and Equal Opportunity
Department of Housing & Urban Development
451 Seventh Street, S.W., Room 5204
Washington, DC 20410-2000

(noting that SSDI provides benefits to a person with a disability so severe that she is unable to do
her previous work and cannot engage in any other kind of substantial gainful work whereas a
person pursuing an action for disability discrimination under the Americans with Disabilities Act
may state a claim that “with a reasonable accommodation” she could perform the essential
functions of the job).
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Upon request, HUD will provide printed materials in alternate formats (large print, audio
tapes, or Braille) and provide complainants with assistance in reading and completing forms.

The Civil Rights Division of the Justice Department brings lawsuits in federal courts
across the country to end discriminatory practices and to seek monetary and other relief for
individuals whose rights under the Fair Housing Act have been violated. The Civil Rights
Division initiates lawsuits when it has reason to believe that a person or entity is involved in a
"pattern or practice" of discrimination or when there has been a denial of rights to a group of
persons that raises an issue of general public importance. The Division also participates as
amicus curiae in federal court cases that raise important legal questions involving the application
and/or interpretation of the Act. To alert the Justice Department to matters involving a pattern or
practice of discrimination, matters involving the denial of rights to groups of persons, or lawsuits
raising issues that may be appropriate for amicus participation, contact:

U.S. Department of Justice

Civil Rights Division

Housing and Civil Enforcement Section — G St.
950 Pennsylvania Avenue, N.W.

Washington, DC 20530

For more information on the types of housing discrimination cases handled by the Civil
Rights Division, please refer to the Housing and Civil Enforcement Section's website at
http://www.usdoj.gov/crt/housing/hcehome.html

A HUD or Department of Justice decision not to proceed with a Fair Housing Act matter
does not foreclose private plaintiffs from pursuing a private lawsuit. However, litigation can be
an expensive, time-consuming, and uncertain process for all parties. HUD and the Department of
Justice encourage parties to Fair Housing Act disputes to explore all reasonable alternatives to
litigation, including alternative dispute resolution procedures, such as mediation. HUD attempts
to conciliate all Fair Housing Act complaints. In addition, it is the Department of Justice's policy
to offer prospective defendants the opportunity to engage in pre-suit settlement negotiations,
except in the most unusual circumstances.
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Appendix 6
HUD Memorandum Regarding Insurance Policy Restrictions
as a Defense for Refusals to Make Reasonable
Accommodation
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NERE June 12, 2006

OFFICE OF FAIR HOUSING
AND EQUAL OPPORTUNITY

MEMORANDUM FOR: FHEO Regignal Directors

. S —
FROM: * Bryan Greene, Deputy Assistant Secretary for Enforcement and
Programs, ED
SUBJECT: Insurance Policy Restrictions as a Defense for Refusals to Make a

Reasonable Accommodation

This memorandum responds to requests for guidance on how HUD investigators should
examine Fair Housing Act "reasonable accommodation” cases where a housing provider cites an
insurance policy restriction in denying a request from a person with a disability to reside in a
dwelling with an assistance animal that is of a breed of dog that the landlord's insurance carrier
considers dangerous. In the referenced cases, the housing providers stated that their insurance
carriers will either refuse to cover their properties, substantially increase the cost of coverage, or
adversely change the terms of their policies if these animals are allowed to occupy dwellings.

As with any request for a reasonable accommodation, the request should be evaluated on a
case-by-case basis. HUD provides the following guidance to assist in that evaluation.

According to the Joint Statement on Reasonable Accommodations, an accommodation is
unreasonable if it imposes an undue financial and administrative burden on a housing provider's
operations. If a housing provider's insurance carrier would cancel, substantially increase the costs
of the insurance policy, or adversely change the policy terms because of the presence of a certain
breed of dog or a certain animal, HUD will find that this imposes an undue financial and
administrative burden on the housing provider. However, the investigator must substantiate the
housing provider's claim regarding the potential loss of or adverse change to the insurance
coverage, by verifying such a claim with the insurance company directly and considering whether
comparable insurance, without the restriction, is available in the market. If the investigator finds
evidence that an insurance provider has a policy of refusing to insure any housing that has animals,
without exception for assistance animals, it may refer that information to the Department of Justice
for investigation to determine whether the insurance provider has violated federal civil rights laws

prohibiting discrimination based upon disability.
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Appendix 7
Colorado State Code 18-13-107

18-13-107. Interference with persons with disabilities.

(1) It is unlawful for any person, firm, corporation, or agent of any person, firm, or
corporation to:

(a) Withhold, deny, deprive, or attempt to withhold, deny, or deprive any person with a
disability or trainer of any of the rights or privileges secured in section 24-34-803;

(b) Threaten to interfere with any of the rights of persons with disabilities or trainers
secured in section 24-34-803;

(c) Punish or attempt to punish any person with a disability or trainer for exercising or
attempting to exercise any right or privilege secured by section 24-34-803; or

(d) Interfere with, injure, or harm, or cause another dog to interfere with, injure, or harm,
an assistance dog.

(2) Any person who violates any provision of subsection (1) of this section commits a
class 3 misdemeanor and shall be punished as provided in section 18-1.3-501, C.R.S.

(3) (a) Any person who violates any provision of subsection (1) of this section shall be
liable to the person with a disability or trainer whose rights were affected for actual -
damages for economic loss, to be recovered in a civil action in a court in the county
where the infringement of rights occurred or where the defendant resides.

(b) In any action commenced pursuant to this subsection (3), a court may award costs
and reasonable attorney fees.

(4) Nothing in this section is intended to interfere with remedies or relief that any person
might be entitled to pursuant to parts 3 to 7 of this article.

Source: L. 95: Entire section added, p. 325, § 3, effective August 7. L. 2002: (2)
amended, p. 1534, § 254, effective October 1.

Cross references: For the legislative declaration contained in the 2002 act amending
subsection (2), see section 1 of chapter 318, Session Laws of Colorado 2002.
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Appendix 8
2016 Florida Statutes Chapter 775

Title XLXLVI CRIMES
Chapter 775 DEFINITIONS; GENERAL PENALTIES; REGISTRATION OF
CRIMINALS

775.083 Fines.—

(1) A person who has been convicted of an offense other than a capital felony may
be sentenced to pay a fine in addition to any punishment described in s. 775.082,;
when specifically authorized by statute, he or she may be sentenced to pay a fine in
lieu of any punishment described in s. 775.082. A person who has been convicted of
a noncriminal violation may be sentenced to pay a fine. Fines for designated crimes
and for noncriminal violations shall not exceed:

(a) $15,000, when the conviction is of a life felony.

(b) $10,000, when the conviction is of a felony of the first or second degree.

(¢) $5,000, when the conviction is of a felony of the third degree.

(d) $1,000, when the conviction is of a misdemeanor of the first degree.

(e) $500, when the conviction is of a misdemeanor of the second degree or a
noncriminal violation.

(f) Any higher amount equal to double the pecuniary gain derived from the offense
by the offender or double the pecuniary loss suffered by the victim.

(@) Any higher amount specifically authorized by statute.

Fines imposed in this subsection shall be deposited by the clerk of the court in the
fine and forfeiture fund established pursuant to s. 142.01, except that the clerk shall
remit fines imposed when adjudication is withheld to the Department of Revenue for
deposit in the General Revenue Fund. If a defendant is unable to pay a fine, the
court may defer payment of the fine to a date certain. As used in this subsection, the
term “convicted” or “conviction” means a determination of guilt which is the result of
a trial or the entry of a plea of guilty or nolo contendere, regardless of whether
adjudication is withheld.

(2) In addition to the fines set forth in subsection (1), court costs shall be assessed
and collected in each instance a defendant pleads nolo contendere to, or is
convicted of, or adjudicated delinquent for, a felony, a misdemeanor, or a criminal
traffic offense under state law, or a violation of any municipal or county ordinance if
the violation constitutes a misdemeanor under state law. The court costs imposed by
this section shall be $50 for a felony and $20 for any other offense and shall be
deposited by the clerk of the court into an appropriate county account for
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disbursement for the purposes provided in this subsection. A county shall account
for the funds separately from other county funds as crime prevention funds. The
county, in consultation with the sheriff, must expend such funds for crime prevention
programs in the county, including safe neighborhood programs under ss. 163.501-
163.523.

(3) The purpose of this section is to provide uniform penalty authorization for
criminal offenses and, to this end, a reference to this section constitutes a general
reference under the doctrine of incorporation by reference.

History.—s. 4, ch. 71-136; s. 6, ch. 74-383; s. 1, ch. 77-97; s. 1, ch. 77-174; s. 1, ch.
96-408; s. 1810, ch. 97-102; s. 117, ch. 2003-402; s. 5, ch. 2009-6; s. 29, ch. 2010-
162.
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Appendix 9
Forms Approved by HUD Utah Regional Office for
Verification of Disability and Disability-Based Need for
Service Animals |
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***These Instructions are for instructional purposes only, and should not be

given to a resident as part of the Assistance Animal request packet.

Assistance Animal Forms Instructions

Please read and review before use of these forms.

1.

2.

10.

11.

12.
13.

Remember that neither HUD nor any state has “approved” the forms. Usage always has some

risk. Also, every case is independent and should be reviewed on its merits and facts.

These forms are for any Assistance Animal wherein the need for the animal is not readily

apparent. Service animals where the need is apparent need not use this form but should still

provide the information on the Animal Identification Form.

You can require the information on the animal and ask that the Resident affirm their request

for the Assistance Animal.

Give them the Verification for Assistance Animal form as a guide for the health care

professional. If the professional does not want to sign it and provides substantially the same

information in another format, it must be accepted. Remember to review your policy on who

can provide this information.

If the Resident provides any documentation from a professional or other qualified person, it

should be reviewed to make sure it provides sufficient information to confirm the status and

nexus. If not, an attempt to get verification of the information needed directly from the

person who signed the form should be first attempted.

A HIPAA FORM IS NOT REQUIRED. Many health care professionals will not discuss the

patient without the HIPAA form. Verification does not require the HIPAA form. Explain to the

health care professional that you are merely verifying the information that has already been

provided. If you are unable to verify, you should inform the Resident of the problem to see if

they can get the health care professional to provide the verification. Seek assistance from

legal counsel and/or your regional manager in this circumstance.

It is the intent of these forms to gather sufficient information and verify that information to

determine if a reasonable accommodation should be granted or not.

Failure to provide sufficient information may be grounds for denial. Sufficient information

would include: a description of the animal, verification from someone that the Resident meets

the definition of disabled and that there is a nexus between the disability and the need for the

animal, and the other information contained on the Animal Identification Form.

All communities should have animal rules. Persons who obtain an animal by reasonable

accommodation generally must abide by those rules (excepting breed restrictions and size &

weight restrictions). Those rules should be given to residents with animals.

These forms should not be given out unless someone has filled out an application and is

actually attempting to rent.

Questions on Assistance Animals from prospective residents should be answered:
This Community fully complies with the Fair Housing laws as it applies to disabilities.
.Persons who desire an accommodation must convey that request to management,
who will then attempt to obtain sufficient verified information to determine if the
request can be granted and how it can be accommodated. Since every situation is
different, each request is treated separately. It is impossible to give a blanket answer
on questions of accommodation. If a prospective tenant desires to apply, we will then
accept any request and make a full review to see if it can be accommodated.

If you have any questions on a request, contact legal counsel.

If you think someone is testing your community on reasonable accommodation, contact your

regional manager/owner and contact legal counsel.

Ié © The Law Offices of Kirk A. Cullimore 4/2015 This form may not be reproduced without express written permission.




Resident’s Request for Assistance Animal

The undersigned does hereby request as assistance animal and does hereby attest and
state as follows:

1. Handicap Definition Iam aware of the requirements of the Fair Housing Act and its definitions
which include:
“Handicap” means, with respect to a person —
(1) having a physical or mental impairment which substantially limits one or
more of such person’s major life activities,
(2) having a record of having such an impairment, or
(3) being regarded as having such an impairment, but such term does not
include current, illegal use of or addiction to a controlled substance.

2. Qualification Pursuant to the definition above, I do qualify as an individual with a
disability.
3. Impairment I represent that the requested assistance animal is necessary to provide

assistance with my disability.

The anticipated length of this disability is

My primary care physician is Dr. whose telephone number is
4. Request I do hereby request that I be able to reside with an assistance animal at the

premises below. I certify that the statements herein are true as provided on
the Animal Identification Form and the Medical Request for an Assistance
Animal. [ agree that the only animal [ will keep for this purpose is listed
therein and that I will abide by the rules and regulations of the community
regarding animals. [ understand that [ will not have to pay additional costs
or fees for the assistance animal but will be responsible for any damage
caused. I request that my professional provide verification of the required
information to my housing provider to assist in making this determination.

Applicant’s Name

Premises Address

Dated

Signature of Applicant
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Animal Identification Form

Type of animal Breed

Age Approximate Weight Color

Describe any special training or certifications

Has the animal ever been reported to authorities (police, animal control) for any incident or for

any reason? . If yes, please provide details.

Animals may not be in the common areas of the community unless on a leash or an
approved device based upon the animal’s certification.
Animals may be restricted from specific areas.
The animal’s owners are responsible for cleaning up after the animal and for any damage
done by the animal.
Animals may not disturb the peaceful and quiet enjoyment of the other tenants.
The Community may have other regulations and rules relating to animals.
I affirm that the animal is in compliance with all state and local laws concerning animals.

[ have read the rules and regulations concerning animals (both above and those policies of the
community), and agree to their terms.

Resident’s signature Dated

Please provide a photo of the animal.
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Verification for Assistance Animal

Name of Person making Request

A request has been made to allow an assistance animal to reside with the above named
individual. Such request has been made pursuant to The Fair Housing Act. In order to
qualify for an assistance animal exemption to the normal rules of the community, the
person making the request must qualify as handicapped as defined, which is:

“Handicap” means, with respect to a person —

(1) having a physical or mental impairment which substantially
limits one or more of such person’s major life activities,

(2) having a record of having such an impairment, or

(3) being regarded as having such an impairment, but such term
does not include current, illegal use of or addiction to a controlled
substance.

Additionally, the assistance animal must assist the person in ameliorating the disability
and/or the major life activities effected.

Much like a prescription, this request is made because of the professional’s opinion that the
assistance animal may be necessary to afford the disabled person an equal opportunity to use and
enjoy the leased premises. With this request and upon approval, the management of the premises
must allow the animal on the premises and is prohibited from charging pet rent or other fees
normally charged to persons with pets. Assistance animals are not pets but animals that are
determined by competent professionals to be an important and necessary part of treatment or
assistance of a disability/handicap.

Professional’s Name: Telephone number:

I certify that | have sufficient information and have consulted with
the person making this request in order to make this determination. |
certify that the above named person is handicapped as defined above and
that the animal described below is, in my professional opinion, necessary
to afford an equal opportunity to use and enjoy the leased premises.

Prescribed Animal’s Description

Expiration Date of this Certification

Date Signature of Medical Provider,
Health or Social Service Professional
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Attachment F

Fair Employment & Housing Council
Proposed Text of Housing Regulations Regarding
Harassment; Liability for Harassment; Retaliation; and
Select Disability Sections, Including Assistive Animals

CALIFORNIA CODE OF REGULATIONS

Title 2. Administration

Div. 4.1. Department of Fair Employment & Housing
Chapter 5. Fair Employment & Housing Council
Subchapter 3. Discrimination in Housing

TEXT
Article 1. General Matters
§§ 11098.1 — 11098.2. [Reserved]
§ 11098.3. Definitions.

As used in this chapter, the following definition shall apply unless the context otherwise
requires:

(a) “Housing provider” includes “owner” and “person” as those terms are defined in Government
Code section 12927.

Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921,
12927, and 12955, Government Code.

§ 11098.4. [Reserved]
Article 2. Discriminatory Housing Practices
§ 11098.5. Harassment.

(a) It shall be unlawful for a housing provider to harass any person in connection with the sale or
rental of a dwelling on account of a person’s membership in a protected class. Harassment
includes conduct which deprives or interferes with the right to live in a discrimination-free
housing environment. Harassment includes both quid pro quo harassment and hostile
environment harassment.

(1) Quid pro quo harassment. When submission to unwelcome requests or demands for
favors, and other verbal or physical conduct based on a protected class is made a term or
condition, whether explicitly or implicitly, to the provision of a housing accommodation,



service, or benefit. An unwelcome request or demand may constitute quid pro quo
harassment even if a person acquiesces in the unwelcome request or demand.

(2) Hostile environment harassment. When unwelcome requests, demands, and other
verbal or physical conduct has the effect of creating an environment which a reasonable
person in the aggrieved person’s position would consider intimidating, hostile, or
offensive. Hostile environment harassment does not require a change in the economic
benefits, terms, or conditions of the dwelling or housing-related services or facilities, or
of the residential real-estate transaction.

(A) Factors to be considered to determine whether hostile environment harassment exists
include, but are not limited to, the nature of the conduct, the context in which the
incident(s) occurred, the severity, scope, frequency, duration, and location of the conduct,
and the relationships of the persons involved.

(b) Harassment in housing includes but is not limited to:
(1) Verbal harassment, e.g. epithets, derogatory comments or slurs on a protected basis;

(2) Physical harassment, e.g. assault, impeding or blocking movement, or any physical
interference with normal movement, when directed at an individual on a protected basis;

(3) Visual forms of harassment, e.g., derogatory posters, cartoons, drawings, writings, or
other documents on a protected basis;

(4) Unwelcome sexual conduct, or other unwelcome conduct, linked to the person’s sex;

(5) Any coercion, intimidation, threats, or interference with an individual’s exercise or
enjoyment of a housing benefit, on a protected basis;

(6) Imposing different terms, rules, conditions, privileges, facilities, or services in
connection with a housing benefit or accommodation because of a protected basis; or

(7) Revealing private information about an individual to a third party.

(c) Harassment may be established by showing that the conduct was sufficiently severe or
pervasive to alter the aggrieved person’s conditions of residency or to create an environment
which a reasonable person in the aggrieved person’s position would find intimidating, hostile,
offensive, or otherwise significantly less desirable in the provision of housing accommodations
or benefits. The severity of the harassment is judged from the perspective of a reasonable person
in the aggrieved person’s position, considering all the circumstances. One act or omission may
be sufficient to establish conduct that is sufficiently severe under this section.

Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921,
12927, and 12955, Government Code.



§ 11098.6. Liability for Unlawful Harassment
(a) A housing provider is liable for his or her own harassing acts.

(b) A housing provider who directs his or her employees, agents, or contractors to engage in
sexual harassment, or who knows or should have known about harassment perpetuated by such
persons but fails to take prompt corrective or remedial action, is directly liable for any resulting
harm.

(c) A housing provider shall be vicariously liable for harassment by his or her agents or
employees, regardless of whether the person knew or should have known of the conduct that
resulted in a discriminatory housing practice, if the harassment is committed within the scope of
the agent or employee’s employment.

(1) Whether harassment occurs within the scope of employment is a question of fact.
However, harassing conduct can be found to occur in the scope of employment even if it
violates an employee's official duties, does not benefit the employer, is willful or
malicious, or disregards the employer's express orders.

(2) An agent or employee shall be considered to be acting within the course and scope of
the employment relationship if his or her harassing conduct occurs incidental to an
employee’s job-related tasks. This includes, but is not limited to, being on the premises
for work-related reasons such as conducting repairs.

(d) A housing provider is liable for third party acts of harassment where the housing provider, or
his or her agents or employees, knew or should have known of the third party’s conduct and did
not take prompt corrective or remedial action.

(e) A harasser may be personally liable for the harassment, regardless of whether the housing
provider knew or should have known of the conduct or failed to take appropriate corrective
action.

Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921,
12927, and 12955, Government Code.

§ 11098.7. Retaliation.

(a) It shall be unlawful for any housing provider take adverse action against any person for
engaging in a protected activity when the dominant purpose for the adverse action is retaliation.

(b) “Adverse action” includes, but is not limited to, harassment, eviction, a change in the terms
and conditions, or any other discrimination made unlawful by the FEHA.

(c) “Protected activity” includes, but is not limited to, opposition of practices made unlawful
under the FEHA, informing law enforcement agencies of practices believed unlawful under the
FEHA, testifying or assisting in a proceeding regarding unlawful activity, assertion of rights



protected by the FEHA, aiding or encouraging a person to exercise their rights under the FEHA,
or making a request for a reasonable accommodation.

(d) “Dominant purpose” means a purpose that is a substantial motivating factor in the
harassment, eviction, or other adverse actions challenged as retaliatory. A substantial factor
motivating the adverse action is a factor that a reasonable person would consider to have
contributed to the action. It must be more than a remote or trivial factor. It does not have to be
the only cause of the adverse action.

Note: Authority cited: Section 12935(a), Government Code. Reference: Sections
12920, 12921, 12927, and 12955, Government Code; Harris v. City of Santa Monica (2013) 56
Cal.4th 203.

Article 3. [Reserved]

Article 4. Disability

§ 11098.23. Definitions.

As used in this article, the following definition shall apply unless the context otherwise requires:

(a) “Assistive animal” means an animal that is necessary as a reasonable accommodation for a
person with a disability.

(1) Specific examples include, but are not limited to:

(A) “Guide dog,” as defined at Civil Code section 54.1, trained to guide a blind or
visually impaired person.

(B) “Signal dog,” as defined at Civil Code section 54.1, or other animal trained to alert a
deaf or hearing impaired person to sounds.

(C) “Service dog,” as defined at Civil Code section 54.1, or other animal individually
trained to the requirements of a person with a disability.

(D) “Support dog” or other animal that provides emotional, cognitive, or other similar
support to a person with a disability, including, but not limited to, traumatic brain injuries
or mental disabilities, such as major depression. A “support animal” may constitute a
reasonable accommeodation in certain circumstances. As in other contexts, whether a
support animal constitutes a reasonable accommodation requires an individualized
analysis reached through the interactive process.

(2) An assistive animal is not a pet. It is an animal that works, provides assistance, or
performs tasks for the benefit of a person with a disability, or provides emotional support
that alleviates one or more identified symptoms or effects of a person’s disability.



Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921,
12927, and 12955, Government Code; Auburn Woods I Homeowners Ass'n v. Fair Employment
and Housing Com'n (2004) 121 Cal.App.4th 1578.

§ 11098.24. [Reserved]
§ 11098.25. [Reserved]
§ 11098.26. Reasonable Accommodations.

(a) A housing provider has an affirmative duty to make reasonable accommodations when such
accommodations may be necessary to afford a person with a disability equal opportunity to use
and enjoy a dwelling unit and public and common use areas. Such accommodations include, but
are not limited to, exceptions to standard rules, policies, practices, or services because of the
person’s disability.

(1) For example:

(A) A blind applicant for rental housing wants live in a dwelling unit with a seeing eye
dog. The building has a no pets policy. It is a violation of this section for the owner or
manager of the apartment complex to refuse to permit the applicant to live in the
apartment with a seeing eye dog because, without the seeing eye dog, the blind person
will not have an equal opportunity to use and enjoy a dwelling.

(B) Progress Gardens is a 300 unit apartment complex with 450 parking spaces which are
available to tenants and guests of Progress Gardens on a first come first served basis.
John applies for housing in Progress Gardens. John has a mobility disability and is unable
to walk more than a short distance and therefore requests that a parking space near his
unit be reserved for him so he will not have to walk very far to get to his apartment. It is a
violation of this section for the owner or manager of Progress Gardens to refuse to make
this accommodation. Without a reserved space, John might be unable to live in Progress
Gardens at all or, when he has to park in a space far from his unit, might have great
difficulty getting from his car to his apartment unit. The accommodation therefore is
necessary to afford John an equal opportunity to use and enjoy a dwelling. The
accommodation is reasonable because it is feasible and practical under the circumstances.

(C) A person with a mental health disability requests to her pay rent through a third-party
payee rather than pay her rent directly from her checking account.

(b) A housing provider may only deny a requested accommodation if, after engaging in the
interactive process as outlined in section 11098.28:

(1) The applicant or resident on whose behalf the accommodation was requested is not a
person with a disability;

(2) There is no disability-related need for the requested accommodation; or



(3) The accommodation is not reasonable, meaning it would impose an undue hardship as
defined in section 11098.27.

(4) If the requested accommodation is for an assistive animal, the request may also be
denied if:

(A) the specific assistive animal in question poses a direct threat to the health or safety of
others that cannot be reduced or eliminated by another reasonable accommodation; or

(B) the specific assistive animal in question would cause substantial physical damage to
the property of others that cannot be reduced or eliminated by another reasonable
accommodation. Breed, size, and weight limitations may not be applied to an assistive
animal.

(C) A determination that an assistive animal poses a direct threat of harm to others or
would cause substantial physical damage to the property of others must be based on an
individualized assessment that relies on objective evidence about the specific animal's
actual conduct — not on mere speculation or fear about the types of harm or damage an
animal may cause and not on evidence about harm or damage that other animals have
caused. No species, breed, size, number, or other universal restrictions may be applied.
The assessment of direct threat must consider:

(i) the nature, duration, and severity of the risk of injury;
(i) the probability that injury will actually occur; and

(iii) whether there are any reasonable accommodations that will eliminate the direct
threat.

(c) A person who is granted accommodation of an assistive animal shall not be required to pay
any pet fee, rent, or other additional fee, including additional security deposit or liability
insurance, to have the animal in his or her residence. However, a person who is granted
accommodation of an assistive animal may be required to cover the costs of repairs for damage
the animal causes to the dwelling unit or the common areas, excluding reasonable wear and tear,
if it is the housing provider’s practice to assess such damages.

(d) Any state and local requirements regarding animals apply equally to assistive animals
including, but not limited to, requirements that an animal be licensed, vaccinated, and/or
sterilized. A housing provider is permitted to request verification that an assistive animal is in
compliance with any applicable requirements.

(e) A housing provider may impose other reasonable conditions on an assistive animal to ensure
it is under the control of the applicant or resident. These conditions may not be more restrictive
than those imposed upon other animals on the property.



(f) Invitees to the property shall be granted accommodation for assistive animals, in accordance
with the restrictions above.

(g) If someone requests an accommodation, including, but not limited to, use of an assistive
animal, then the housing provider may require verification of disability pursuant to section
11098.29 of these regulations.

Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921,
and 12955, Government Code; Auburn Woods I Homeowners Ass'n v. Fair Employment and
Housing Com'n (2004) 121 Cal.App.4th 1578.

§ 11098.27. Undue Hardship

(a) A housing provider may deny a requested accommodation as not reasonable if the
accommodation would impose an undue hardship on the housing provider. An undue hardship
would impose significant difficulty or expense or would constitute a fundamental alteration in
the program or service. A fundamental alteration is a modification that alters the essential nature
of a provider's operations, such as shopping or cleaning for a resident. The determination of
whether an accommodation poses undue hardship must be made on a case-by-case basis
involving various factors including, but not limited to:

(1) the nature and cost of the requested accommodation;
(2) the financial resources of the housing provider;

(3) the benefits that the accommodation or modification would provide to the applicant or
resident with a disability;

(4) the availability of alternative accommodations or modifications that would effectively
meet the applicant’s or resident’s disability-related needs; and

(5) the existence of conflicting good faith requests for accommodations that cannot be
reconciled through the interactive process.

(b) A housing provider cannot claim undue hardship based on the housing provider’s or another
resident’s fears or prejudices toward the individual's disability, nor can undue hardship be based
on the fact that provision of a reasonable accommodation or modification might be considered
unfair by other residents.

Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921,
and 12955, Government Code.

§ 11098.28. The Interactive Process

(a) When needed to identify or implement an effective, reasonable accommodation for a person
with a disability, the FEHA requires a timely, good faith, interactive process between a housing



provider and an applicant or resident, or the individual’s representative. An applicant or resident
makes a reasonable accommodation request whenever she makes clear to the housing provider
that she is requesting an exception, change, or adjustment to a rule, policy, practice, or service
because of a disability, regardless of whether the words “reasonable accommodation” are used as
part of the request.

(b) The housing provider may not require that the request for accommodation be made in a
particular manner or at a particular time. Adopting a formal procedure may aid persons with
disabilities in making requests for reasonable accommodations or modifications and may aid
housing providers in assessing those requests and in keeping records of the considerations given
the requests. However, a housing provider may not refuse a request or refuse to engage in the
interactive process because the requester did not use the housing provider’s preferred forms or
procedures or because the requester did not present sufficient proof of disability.

(c) All parties to the interactive process must make reasonable efforts to participate in the
interactive process in good faith. Direct communication between the housing provider and the
resident or applicant is not required, but any indirect communication must alert the resident or
applicant that the housing provider is considering various accommodations or modifications and
that the resident or applicant has the right to participate in the discussion or interaction.

(1) The request for a reasonable accommodation or modification may be made by the
applicant or resident with a disability, a family member or someone else acting on behalf
of the person with a disability.

(d) The housing provider must engage in the interactive process upon receipt of a request for
accommodation or modification. The time necessary to complete the interactive process depends
on many factors, including, but not necessarily limited to, the nature of the accommodations or
modifications under consideration and whether it is necessary to obtain supporting information if
the need for the accommodation or modification is not obvious or known to the housing
provider. Notwithstanding such variables, the duration of the process should not exceed thirty
calendar days from the date of the start of the interactive process. Any delay by the housing
provider beyond the thirty calendar day timeline in completing the interactive process establishes
a rebuttable presumption that the housing provider failed to engage in a good faith interactive
process. In some cases, thirty calendars days may be unreasonable.

(e) When, after engaging in the interactive process, a housing provider refuses a requested
accommodation because it is not reasonable, the housing provider must consider all alternative
accommodations of which it is aware or that are brought to its attention by the applicant or
resident. If an alternative accommodation would effectively meet the requester’s disability-
related needs and is reasonable, the housing provider must grant it. In cases where a housing
provider believes that, while the accommodation requested by the applicant or resident is
reasonable, there is an alternative accommodation that would be equally effective, the housing
provider should discuss with the individual if she is willing to accept the alternative
accommodation. However, a person with a disability is not obligated to accept an alternative
accommodation if she believes the alternative accommodation will not meet her needs and her
preferred accommodation is reasonable.



Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921,
and 12955, Government Code; Auburn Woods I Homeowners Ass'n v. Fair Employment and
Housing Com'n (2004) 121 Cal.App.4th 1578.

§ 11098.29. Proof of Disability

(a) If the need for the requested accommodation or modification is not readily apparent, the
housing provider may request that the applicant or resident provide documentation from a
qualified health care provider, as defined in subdivision (¢) below, verifying that an
accommodation or modification is necessary because the person has a disability and because the
request for accommodation or modification would afford the person with a disability equal
opportunity to use and enjoy a dwelling.

(1) The person with the disability is not required to reveal a particular diagnosis. The
person with a disability should provide only information about how the disability restricts
or limits the resident in one or more major life activities, as compared to most people in
the general population, and how the requested accommodation will enable the resident to
have an equal opportunity to use or enjoy the housing.

(b) If a person’s disability is obvious, or otherwise known to the housing provider, and the need
for the requested accommodation or modification is also readily apparent or known, then the
housing provider may not request any additional in formation. However, if the disability is known
but the disability-related need for the assistive animal is not, the housing provider may ask the
individual to provide documentation of the disability-related need for an assistive animal.

(c) All information concerning a person’s disability, request for an accommodation, or medical
verification or information must be kept confidential and must not be shared with other persons
unless disclosure is required to either make or assess the decision to grant or deny the request for
accommodation or modification, or disclosure is required by law.

(d) If the requested accommodation is for an assistive animal, the proof of disability must
identify the specific species of animal needed for the reasonable accommodation.

(e) A qualified health care provider, who can provide information verifying disability or the
necessity of an accommodation or modification, includes, but is not limited to:

(1) a medical or osteopathic doctor, physician, or surgeon, licensed in California or in
another state or country, who directly treats or supervises the treatment of the applicant or
resident; or

(2) a marriage and family therapist or acupuncturist, licensed in California or in another
state or country, or any other persons who meet the definition of “others capable of
providing health care services” under FMLA and its implementing regulations that
became effective March 8, 2013 (29 C.F.R. § 825.125), including podiatrists, dentists,



clinical psychologists, optometrists, chiropractors, nurse practitioners, nurse midwives,
clinical social workers, physician assistants; or

(3) a peer support group, a non-medical service agency, social worker, or a reliable third
party who is in a position to know about the individual's disability.

() A qualified health care provider must have specific knowledge of the patient’s medical
condition based on an individualized examination and not operate primarily to provide
certifications for assistive animals.

(1) If medical information is provided by a qualified health care provider who does not
have specific knowledge based on an individualized examination and operates primarily
to provide certifications for assistive animals, then the housing provider may request
information verifying the need for an accommodation from a qualified health care
provider and continue to engage in the interactive process.

Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921,
and 12955, Government Code.
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